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STATEMENT OF QUESTIONS PRESENTED j 

The questions presented are: 

1. Where the War Contracts Price Adjustment Board, 
in an order which determined excessive profits under the 
Renegotiation Act for petitioner’s fiscal year ending De¬ 
cember 31, 1943, also included an additional sum of $120,- 
000 subject to reduction by payments or credits made pur¬ 
suant to a separate renegotiation order or determination 
by another agency for 1942, and the law gave the Board no 
authority as to 1942 determinations but provided for deter¬ 
minations confined to single fiscal years ending after June 
30, 1943, was the order invalid and void so as to deprive 
the Tax Court of jurisdiction to make a redetermination as 
to the amount of excessive profits, over the objections of 
the petitioners . . . the Board’s authority being limited by 
the Renegotiation Act (Secs. 403(c) (1), et seq., and the 
Tax Court exercising authority, if any, under Section 403 
(e) (1), and the petitioners’ objections being to the juris¬ 
diction of the Tax Court under an alleged arbitrary, am¬ 
biguous, and void order of the Board? 

2. Under such circumstances, may the Tax Court in ef¬ 
fect revise, eliminate, or modify an alleged invalid or void 
order of the Board, by considering such order as separable 
between valid and void parts, and proceed to redetermine 
the amount of excessive profits under part of the order? 

3. Are petitioners denied protection of their Constitu¬ 
tional right under the Fifth Amendment, against depriva¬ 
tion of property without due process of law, by (1) The 
provisions of the Renegotiation Act which give the Tax 
Court exclusive final authority to determine the amount of 
excessive profits—the Tax Court taking jurisdiction in cir¬ 
cumstances where there has been an unlawful and void 
order by the administrative agency whose determination 
is revised; (2) the further provisions of the Renegotiation 
Act which permit collection suits by the government in 




other Federal courts against contractors subject to renego¬ 
tiation for alleged excessive profit, where there has been 
no valid prior determination by any administrative agency 
and the Tax Court, up to the time of such government col¬ 
lection suits, has not made its so-called final determination; 
and (3) the additional provision of the Act, prohibiting re¬ 
view or redetermination by any other Court or agency than 
the Tax Court, thus limiting defense in other courts against 
government suits? 
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No. 11,031 


THEODORE W. KELLER and DOROTHY L. KELLER, 
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facturing Company, Petitioners on Review, 


v. 
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Petition for Review of Decision of the Tax Court of the 

United States 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

The petition to review the decision of the Tax Court of 
the United States originally named the War Contracts 
Price Adjustment Board as respondent. (J. A. 2) 

The United States of America has been substituted as 
respondent, upon motion of the petitioner granted by this 
Court’s order of February 10,1953, under authority and by 
reason of the provisions of the Renegotiation Act of 1951 
(65 Stat. 7, 50 U.S.C.A. App. ss 1231 (h)), and sections 201 
(a) and (h) thereof, as amended by Public Law 576, 82nd 
Congress, (C. 924, sec. 3; 66 Stat. 753). 





The Tax Court had jurisdiction, the extent of which is 
herein involved, under Section 403(e) of the Renegotiation 
Act of 1943 as amended, 50 U.S.C.A. War Appendix, Sec¬ 
tion 1191 et seq. (58 Stat. 21, l.c. 78-93). 

The decision of the Tax Court was entered Dec. 28, 1950 
(J.A. 57). 

On January 23, 1951 the petitioners filed with the Tax 
Court separate motions to reconsider the opinion (J.A. 58) 
and to vacate the decision. The Tax Court denied these 
motions on January 29, 1951. 

On April 24,1951 the petitioners filed with the Tax Court 
their petition for review by the United States Court of Ap¬ 
peals for the District of Columbia Circuit (J.A. 2), with 
proof of service upon respondent. Notification of the fil¬ 
ing of the petitions for review was given by the Clerk of 
the Tax Court to the United States Court of Appeals for 
the District of Columbia Circuit on May 26, 1951 accom¬ 
panied by transcripts of the record in the Tax Court. 

This Court has jurisdiction under provisions of 26 U.S.C. 
Sections 1141 and 1142. Review is sought in this Court 
for the reason that the making of a tax return to any Col¬ 
lector’s office within the jurisdiction of any United States 
Circuit Court of Appeals has not been involved or required 
heretofore in this proceeding. 

STATEMENT OF THE CASE 

The case involves the purported renegotiation of alleged 
excessive profits realized by the petitioners from contracts 
and subcontracts during the petitioners’ fiscal year ended 
December 31, 1943. 

The original, unilateral order purporting to determine 
such profits for 1943 was entered on May 10, 1945 by the 
War Contracts Price Adjustment Board created by the Re¬ 
negotiation Act as amended February 25, 1944 (J. A. 22) 

Previously, on December 31, 1943, petitioners’ excess 
profits for the calendar year 1942 had been renegotiated 
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with the War Department Price Adjustment Board, result¬ 
ing in a bilateral agreement between petitioners and that 
Board by which $60,000 of petitioners’ profits for the year 
1942 were considered to be excessive. (J.A. 35) Petitioners 
paid that amount as excessive profits for 1942. 

As originally filed, petitioners’ tax returns for the years 
1942 and 1943 reflected profits on the cash basis of account¬ 
ing. On June 28, 1944, and after the bilateral agreement 
for 1942, the Internal Revenue Bureau adjusted the returns 
so as to reflect profits on the accrual basis of accounting. 
(J.A. 32) By the adjustment the petitioners’ profits for 

1942 were increased in the amount of $121,537.06 and for 

1943 by $105,967.61. 

As a result, the War Department Price Adjustment 
Board on May 10, 1945 entered a unilateral order redeter¬ 
mining excess profits for 1942, to be $180,000 and making 
applicable as a credit thereto the amount paid under the 
previous $60,000 determination. (J.A. 3, 4, and 38) 

The May 10, 1945 order of the War Contracts Price Ad¬ 
justment Board (Exh. “C”, J.A. 22-24) stated that it was 
made pursuant to a renegotiation proceeding for the pe¬ 
titioners’ fiscal year ended December 31, 1943 “(herein¬ 
after called ‘said fiscal year’).” 

The parts of the order involved in this petition for re¬ 
view read as follows: 

“As a result of such renegotiation it is hereby de¬ 
termined that $1,150,000 represents the portion of the 
Contractor’s profits derived from said contracts with 
the Departments and subcontracts for said fiscal year, 
which is excessive within the meaning of the Renegotia¬ 
tion Act. After proper adjustment on account of taxes, 
other than Federal taxes * * * it is hereby determined 
that the amount of excessive profits of the Contractor 
for said fiscal year which should be eliminated is 
$1,149,275. The amounts referred to in this paragraph 
are exclusive of the amounts referred to in the next 
paragraph. 

“As a result of such renegotiation, it is hereby fur¬ 
ther determined that in addition to the amounts re- 




ferred to in the preceding paragraph, $120,000 repre¬ 
sents an additional portion of the Contractor’s profits 
derived from contracts with the Departments and sub¬ 
contracts which is excessive within the meaning of the 
Renegotiation Act and which should be eliminated un¬ 
der this order except that no part of such sum of 
$120,000 shall he eliminated hereunder which is or 
shall be repaid by cash, tax credit, or otherwise pur¬ 
suant to the determination dated 10 May 1945 issued 
by me with respect to the fiscal year of the Contractor 
ended 31 December 1942. (In making this computa¬ 
tion, payments by the Contractor to the Treasurer of 
the United States pursuant to the renegotiation agree¬ 
ment dated 31 December 1943 referred to in such de¬ 
termination shall not be considered payments pursuant 
to such determination.)” 

The United States government filed suits in the District 
Court for Iowa on the determinations for 1942 and 1943, 
which are pending. (J.A. 62-66) One suit, filed June 13, 
1949, asked judgment against the petitioners for $203,- 
081.15, being the sum of $1,149,275 for 1943 plus the addi¬ 
tional amount of $120,000, or a total of $1,269,275, less ap¬ 
plicable tax credits of $1,066,193.85. (J.A. 5, 6) Pay¬ 

ments were made by the petitioners on the demand of the 
War Contracts Price Adjustment Board, in the sum of 
$83,081.15, plus interest. There is a stipulation between 
the petitioners and the Board that payments by the former 
to the United States “shall in no way prejudice the right 
of the petitioner to maintain and continue the prosecution 
of this action.” (J.A. 67) 

Within the time allowed by applicable statutes, petition¬ 
ers appealed to the Tax Court from the unilateral deter¬ 
mination by the War Contracts Price Adjustment Board 
for the year ended December 31, 1943 . (J.A. 6, 13) 

Such appeal, by way of petition for a redetermination, 
was provided for by Section 403 (e) (1) of the Renegotia¬ 
tion Act of 1943, as amended, supra. 

In their amended petition, filed with the Tax Court March 
21, 1949, (J.A. 13) petitioners contended that: 
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1. The Board’s order, appealed from, was void and had 
no legal force or effect because the Board’s determination 
was not made in conformity with the provisions of the Re¬ 
negotiation Act. 

2. The Board’s order was void because the determina¬ 
tion was arbitrary, ambiguous, doubtful, uncertain in 
terms, and excessive. 

3. The Act as applied by the Board is unconstitutional, 
because it amounts to the taking of petitioners’ property 
without due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States and of Ar¬ 
ticle I, Section 1 thereof. 

Among other prayers to the Tax Court, petitioners asked 
that court to determine that the Board’s determination 
was void because of unconstitutionality of the Act and its 
interpretation and application by the Board, and because 
the Board’s determination was not made in accordance with 
the provisions of the statute. 

A trial was held by the Tax Court, resulting in the opin¬ 
ion and decision (J.A. 46-57) as to which this review is 
sought. | 

During the trial and subsequent proceedings in the Tax 
Court the petitioners contended that both the Board and 
Court lacked jurisdiction with respect to excessive profits 
for the year 1942 . (J.A. 31, 62-66) 

The findings and opinion of the Tax Court (J.A. 46-56) 
held, that the order for 1943 was one for that year; that 
it did not renegotiate or determine excessive profits, or 
provide for elimination or collection of excessive profits, 
for 1942; that it is not ambiguous, doubtful, or uncertain, 
and, accordingly is not void in whole or in part. The opin¬ 
ion held, further, that if it is void as to the additional 
amount of $120,000, it is not void as to the other amount. 

The decision of the Court (J.A. 57) ordered and de¬ 
cided that the amount of petitioners’ excessive profits for 
the fiscal year ended December 31, 1943, is $1,100,000. 
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After the denial by the Tax Court of the petitioners* 
motion for reconsideration (J.A. 58) petitioners duly filed 
the petition for review now before this Court. (J.A. 2) 

STATUTES INVOLVED 

The statute involved in this case is termed the Renego¬ 
tiation Act of 1943, as amended. (50 U.S.C.A. War Ap¬ 
pendix, Section 1191, et seq., 58 Stat. 21, lc. 78) 

The Renegotiation Act of 1942 was enacted by Section 
403 of the Sixth Supplemental National Defense Appro¬ 
priation Act, 1942 (Public 528, 77th Congress, approved 
April 28, 1942; 56 Stat. 226, 245-246.) 

The original Act was amended in important respects by 
Section 701(b) of the Revenue Act of 1943, enacted Feb¬ 
ruary 25, 1944, 58 Stat. 21, 78-93. 

Pertinent parts of the Renegotiation Act of 1943 provide 
as follows: 

“Section 403(d). (1) There is hereby created a 

War Contract Price Adjustment Board (in this sec¬ 
tion called the ‘Board’) which shall consist of six mem¬ 
bers * * # ” 

“(5) * * * The Board may review any determina¬ 
tion by any such officer, agency, or division on its own 
motion * * * * * Upon anv review bv the Board, the 

Board may determine as the amount of excessive 
profits an amount either less than, equal to, or greater 
than that determined bv the officer, agencv, or division 
whose action is so reviewed. # * * ” 

“Section 403(c). (1) Whenever, in the opinion of 

the Board, the amounts received or accrued under con¬ 
tracts with the Departments and subcontracts may re¬ 
flect excessive profits, the Board shall give to the con¬ 
tractor or subcontractor, as the case may be, reason¬ 
able notice of the time and place of a conference to be 
held with resnect thereto. The mailing of such notice 
by registered mail to the contractor or subcontractor 
shall constitute the commencement of the renegotia¬ 
tion proceeding. * * * 

“If the Board does not make an agreement with re¬ 
spect to the elimination of excessive profits received 
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or accrued, it shall issue and enter an order determin¬ 
ing the amount, if any, of such excessive profits * * * 
The Board shall exercise its powers with respect to 
the aggregate of the amounts received or accrued dur¬ 
ing the fiscal year (or such other period as may he 
fixed by mutual agreement) by a contractor 6r sub¬ 
contractor under contracts with the Department and 
subcontracts, and not separately with respect to 

amounts received or accrued under separate contracts 

# # # 

“(2) # * # Actions on behalf of the United: States 
may be brought in the appropriate courts of the 
United States to recover from the contractor any 
amount of such excessive profits actually paid to him 
and not withheld or eliminated by some other method 
under this subsection.” * * * 

“(6) This subsection shall be applicable to all con¬ 
tracts and subcontracts, to the extent of amounts re¬ 
ceived or accrued thereunder in any fiscal year ending 
after June 30, 1943, whether such contracts or sub¬ 
contracts were made on, prior to, or after the date of 
the enactment of the Revenue Act of 1943, # * V’ 

“Section 403(e). (1) Any contractor or subcontrac¬ 
tor aggrieved by an order of the Board determining 
the amount of excessive profits received or accrued by 
such contractor or subcontractor may, within 90 days 
* * * file a petition with the Tax Court of the United 
States for a redetermination thereof. Upon such filing 
such Court shall have exclusive jurisdiction, bv order, 
to finally determine the amount, if any, of siich ex¬ 
cessive profits received or accrued by the contractor or 
subcontractor, and such determination shall not be re¬ 
viewed or redetermined by any court or agency. The 
Court may determine as the amount of excessive profits 
an amount either less than, equal to, or greater than 
that determined by the Board. A proceeding before 
the Tax Court to finally determine the amount, if any, 
of excessive profits shall not be treated as a proceed¬ 
ing to review the determination of the Board, but shall 
be treated as a proceeding de novo. * * # 

“ (2) Any contractor or subcontractor * * "aggrieved 
by a determination of the Secretary made prior to the 
date of the enactment of the Revenue Act of 1943, with 
respect to a fiscal year ending before July 1, 1943, as 
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to the existence of excessive profits, which is not em¬ 
bodied in an agreement with the contractor or subcon¬ 
tractor, may, within 90 days * * * after the date of the 
enactment of the Revenue Act of 1943, file a petition 
with the Tax Court of the United States for a redeter¬ 
mination thereof, and any such contractor or subcon¬ 
tractor aggrieved by a determination of the Secretary 
made on or after the date of the enactment of the Rev¬ 
enue Act of 1943, with respect to any such fiscal year, 
as to the existence of excessive profits, which is not 
embodied in an agreement with the contractor or sub¬ 
contractor, may, within 90 days * * * file a petition with 
the Tax Court of the United States for redetermina¬ 
tion thereof. Upon such filing such Court shall have 
the same jurisdiction, power, and duty, and the pro¬ 
ceeding shall be subject to the same provisions, as in 
the case of a petition filed with the Court under para¬ 
graph (1), except that the amendments made to this 
section by the Revenue Act of 1943, which are not made 
applicable as of April 28, 1942, or to fiscal years end¬ 
ing before July 1, 1943, shall not apply.” 

Sec. 701 (d ), Revenue Act of 1943. supra: 

“The amendments made by subsection (b) shall be 
effective, only with respect to the fiscal years ending 
after June 30, 1943, except that (1) the amendments 
inserting subsections fa) (4) (C), (a) (4) (D), (i) (1) 
(D). (i) (1) (F), (i) (3), and (1) in section 403 of the 
Sixth Supplemental National Defense Appropriation 
Act, 1942, shall be effective as if such amendments and 
subsections had been a part of section 403 of such Act 
on the date of its enactment, and (2) the amendments 
adding subsection (d) and (e) (2) to section 403 of 
such Act shall be effective from the date of the enact¬ 
ment of this Act.” 

STATEMENT OF POINTS 

1. Under the Renegotiation Act, the "War Contracts 
Price Adjustment Board had no jurisdiction with respect 
to determinations of excessive profits for 1942 or orders 
for enforcement or collection thereof; hence its order for 
1943 commingling an order as to 1942 was illegal and void. 
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2. The Board had no right to make an order commingling 
two fiscal years, and such order was illegal and void. 

3. The Tax Court lacked jurisdiction and right to pro¬ 

ceed with a redetermination on the basis of an illegal and 
void order by the Board, and erred as a matter of law in 
failing to find accordingly and as above. , 

4. The Tax Court lacked jurisdiction and had no right to 
modify, implement, revise, amend, or delete portions of the 
order of the Board, such order being arbitrary, ambiguous, 
and illegal and void for want of jurisdiction and authority 
of the Board. 

5. The petitioners were deprived of and denied their 
rights under the Constitution of the United States, and 
particularly the Fifth Amendment thereof relating to due 
process of law, by the orders, actions, decisions, and pro¬ 
cedure of the Board and the Tax Court, and by the provi¬ 
sions of the Renegotiation Act as applied to the proceed¬ 
ings in controversy. 

SUMMARY OF ARGUMENT 

The Supreme Court in a leading case construing the Re¬ 
negotiation Act (Lichter v. U.S., 334 U.S. 742) recognized 
that “the governmental action authorized * * * is capable 
of gross abuse,” and emphasized the need for “due proc¬ 
ess” in administration. 

The Court reserved an opinion upon the finality which 
would have attached to a redecermination by the Tax Court 
of alleged excessive profits, if such a redetermination had 
been sought and made. 

In another leading renegotiation case (cited later) the 
Supreme Court stated: “We explicitly reserve decision 
upon the question of the finality of Tax Court decisions in 
these matters.” I 

In the case now before this Court upon petition for re¬ 
view of an opinion and decision of the Tax Court involving 
more than a million dollars the record clearly shows that: 
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1. In the first instance, the War Contracts Price Adjust¬ 
ment Board issued an order of determination of alleged 
excessive profits, which was illegal and void because the 
Board included directives as to two fiscal years in a single 
order, contrary to law, and although, under the statute, one 
of the years was excluded from the Board’s jurisdiction. 
The order constituted an arbitrary abuse and usurpation of 
power by an administrative body, in excess of statutory 
authority, and, as such, it was illegal, invalid, and void. In 
other words, the Board’s order was a nullity and should 
have been so treated by the Tax Court. 

2. Nevertheless, and over the objection of petitioners, the 
Tax Court proceeded to make a redetermination, and its 
action in doing so constituted an illegal assumption of juris¬ 
diction for such purpose and an illegal exercise of 
authority to revise, amend, or delete portions of the 
Board’s order,—a power not granted by law. 

The Board’s order, and its use as a basis for the exercise 
of jurisdiction by the Tax Court, were all the more illegal 
and invalid because the order, through ambiguous language, 
veiled an illegal attempt to use the 1943 order as an im¬ 
plement to force collection of alleged excessive profits for 
1942, over which the Board had no authority. The Tax 
Court also lacked authority for that year, in the absence of 
voluntary submission to its jurisdiction by the petitioners. 

Under the circumstances , the Tax Court ’s authority was 
limited to granting of the prayer of the petitioners that the 
Board’s order be declared void for illegality. 

There is involved in the case a gross violation of peti¬ 
tioners’ constitutional rights, particularly under the Fifth 
amendment to prevent deprivation of property without due 
process of law. 

There is no real due process of law in proceedings which 
permit: 

(1) An administrative board to make an illegal and void 
order as a first step toward taking petitioners’ property in 
profits legally earned; 

(2) The Tax Court to make a final determination spring¬ 
ing from and based upon such illegal Board order; 


(3) The U. S. Government to proceed with collection 
suits against these petitioners, in Federal courts of general 
jurisdiction, on the basis of an illegal administrative order 
and before a final determination by the Tax Court; and 

(4) The tying of petitioners’ hands in defending the 
suits, by providing in the Act that determinations of the 
Tax Court “shall not be reviewed or redetermined by any 
court or agency.” 

Such a process of finally determining property rights of 
individual citizens of the United States is a travesty upon 
justice. 

ARGUMENT 

i 

I 

A Broad Review Is Authorized 

The Supreme Court of the United States recognized in 
the leading case of Lichter v. U. S., 334 U.S. 742, (68 S. C. 
1294) that laws authorizing the renegotiation of war profits 
are in the nature of taxing statutes, “or the collection of 
excess profits taxes.” 

It is a long-established and just rule of law that doubt¬ 
ful taxing statutes must be construed in favor of those upon 
whom it is sought to levy. 

“While there is some contrary authority, the general 
rule is that statutes providing for taxation are to be 
construed strictly as against the state, and in favor 
of the taxpayer.” 61 Corpus Juris 168, citing Gould v. 
Gould, 245 U.S. 151, 38 S. Ct. 53, and other federal and 
state cases. 

The Supreme Court further recognized in the Lichter 
case the possibility of injustice to citizens (l.c. 754): 

“In procedure which affects property rights as di¬ 
rectly and substantially as that authorized by the Re¬ 
negotiation Act the governmental action authorized, al¬ 
though rested on valid constitutional grounds, is cap¬ 
able of gross abuse. The very finality of the admin¬ 
istrative determination here upheld emphasizes the 



seriousness of the injustices which can result from the 
abuse of the large powers vested in the administrative 
officials. We do not minimize the seriousness of com¬ 
plaints which thus may be cut off without relief in the 
name of the necessities of w r ar and for the sake of the 
defense of the nation when its survival is at stake. We 
reemphasize that, under these conditions, there is great 
need both for adequate channels of procedural due 
process and for careful conformity to those channels. 
* * * Within procedure thus authorized by the Consti¬ 
tution, the Congress, and the Administration, and here 
affirmed, resulting injustices can and should be care¬ 
fully examined and as far as possible relieved” (Em¬ 
phasis supplied) 

The contention of the petitioners in the present case is 
that administrative officials, including the Tax Court of the 
United States, have exceeded the authority conferred upon 
them by what amounts to a drastic taxing statute, and have, 
by invalid orders and decisions, deprived the petitioners 
of due process of law. 

The protection of this Court is sought because the Tax 
Court of the United States has exceeded its jurisdiction 
and authority in attempting to “redetermine” a void order 
of the War Contracts Price Adjustment Board. 

The petitioners contend that this Court has authority and 
power to review and set aside a decision of the Tax Court 
in a renegotiation case, involving, as this one does, an in¬ 
valid exercise of authority and jurisdiction. 

This Court already has recognized to some extent its 
authority to review decisions of the Tax Court in renegotia¬ 
tion cases. 

U. S. Elec. v. Jones, 153 F. (2) 134, 80 U. S. Appeals 
D. C. 329 

Blanchard Machine Company v. R. F. C., 85 U. S. Ap¬ 
peals D. C. 361; 177 F. (2) 727 
Armstrong v. War Contracts Board, 90 U. S. Appeals 
D.C. 152; 194 F. (2) 875. 

That the power of the higher courts to review decisions 
of the Tax Court in renegotiation cases is not narrowly or 
severely restricted, is apparent from expressions of the Su- 
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preme Court as well as the very language of Section 
403(e)(1) of the Renegotiation Act, as amended, supra. 

That section does not specifically grant to the Tax Court 
exclusive jurisdiction to finally determine excessive profits, 
but the authority is only “to finally determine the amount, 
if any, of such excessive profits.” (Emphasis supplied) 
The Act does not state that such proceeding shall not be 
reviewed by the Federal courts generally, but says that 
“such determination” (of the amount, if any, of excessive 
profits) “shall not be reviewed or redetermined by any 
court or agency.” 

It is as to the amount, if any, that the Tax Court deter¬ 
mination is to be final. j 

In the Lichter case, the Supreme Court stated (l.c. 753): 

“We have two main issues before us: (1) The con¬ 
stitutionality of the Renegotiation Act on its face and 
(2) the finality of the determination of the excessive 
profits made under it in the absence of a petition filed 
unth the Tax Court within the required time, seeking a 
redetermination of those profits.** (Emphasis sup¬ 
plied) 


As to the finality of the determination by the Tax Court 
the Supreme Court said (l.c. 791): 

“No petitions were filed with the Tax Court in any 
of the cases before us, and the time for doing so has 
expired. Accordingly, here, as in Aircraft and Diesel 
Corporation v. Hirsch, 331 U. S. 752, 771, we do not 
have before us, and we do not express an opinion upon, 
the finality which would have attached to a redeter¬ 
mination by the Tax Court if such a redetermination 
had been sought and made. We have only the situa¬ 
tions presented by the respective failures of the peti¬ 
tioners to resort to the Tax Court in the face of the 
express statutory provision made for such administra¬ 
tive relief.” * * * 

“Failure of the respective petitioners to exhaust that 
procedure has left tbem with no right to press here 
issues such as those as to coverage and the amount of 
profits which might have been presented there.” 





In the Lichter case the Court, in effect, reaffirmed .what it 
had said in its decision of the earlier case involving a sim¬ 
ilar situation, Aircraft and Diesel Corporation v. Hirsch, 
supra. There (l.c. 771) the Court had said: 

“We do not express any opinion, indeed we explicitly 
reserve decision, upon the question of the finality of 
Tax Court decisions in these matters * * * We are not 
forced in this case, however, to decide whether Con¬ 
gress intended to give the Tax Court the last word 
upon all questions of fact and law, or whether it could 
do so if that were surely its purpose * * * For it seems 
obvious * * * that Congress clearly and at the very 
least intended the Tax Court’s functions not only to 
be put in motion but to be fully performed, before judi¬ 
cial intervention could take place at the instance of 
one in appellant’s position.” (Emphasis supplied) 

Furthermore, in Social Security Board v. Nierotko, 327 
U. S. 358, at 369, (66 Supreme Court 637, 643) the Supreme 
Court said: 

“An agency may not finally decide the limits of its 
statutory power. That is a judicial function.” 

It is clear, then, that the decisions of the Tax Court in 
renegotiation cases may be examined by higher Federal 
courts, ae to questions of validity of procedure and due 
process of law' such as are involved in the present case. 

In other words, there is little, if anything, sacrosanct 
about the decisions of the Tax Court in renegotiation cases. 

It is evident from an examination of the decisions of 
many District and Circuit Courts of Appeals that there 
has been some timidity on the part of such Courts in giv¬ 
ing scope to their basic power of review. 

Fence, the petitioners herein have cited decisions of the 
Supreme Court which give clear indication that the scope 
of review is not narrowly limited. 
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II 

The Tax Court Lacked Authority and Jurisdiction to Rede¬ 
termine a Void Board Order 

The Tax Court lacked authority in this case to render a 
decision redetermining the amount of excessive profits, be¬ 
cause there never had been, as a necessary first step, a valid 
and legal order of determination by the War Contracts 
Price Adjustment Board. 

The previous determination by the War Contracts Price 
Adjustment Board was fatally defective and null and void, 
because it exceeded the power and authority and was be¬ 
yond the jurisdiction conferred upon that Board by the 
Renegotiation Act. 

Nevertheless the petitioners were obliged to go to the 
Tax Court for relief from such order—under the provi¬ 
sions of the R-enegotiation Act and the decisions of the 
Supreme Court in the Lichter and other cases, requiring 
the exhaustion of administrative appeal before resort to 
the courts. 

In taking the case to the Tax Court, petitioners pro¬ 
tested the invalidity of the Board’s order of determination, 
on the ground of lack of jurisdiction and authority and not 
merely because of the alleged error in the amount of such 
determination. (J. A. 15, 16) 

Petitioners never abandoned this position. 

The basic facts, and the position of the petitioners from 
which they have not departed , may be stated this way: 

(1) The War Contracts Price Adjustment Board had no 
authority or jurisdiction as to fiscal years ending prior to 
June 30, 1943 under the amendments made by the Revenue 
Act of 1943, which became effective February 25, 1944, 
more than a year before the Board made the determination 
here involved. (J.A. 15-18) 

(2) The Board’s determination (Exhibit C, J.A. 22-24) 
included not only a determination of alleged excessive 
profits of $1,150,000 “for the contractor’s fiscal year ended 
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31 December 1943 (hereinafter called ‘said fiscal year’)” 
but also an amount of $120,000 described merely as “an 
additional portion of the Contractor’s profits which is ex¬ 
cessive * * * and which should be eliminated under this 
order except that no part of such sum of $120,000 shall be 
eliminated hereunder which is or shall be repaid by cash, 
tax credit, or otherwise, pursuant to the determination 
dated 10 May 1945 issued by me with respect to the fiscal 
year of the contractor ended 31 December 1942.” 

3. The Board thereby exceeded its jurisdiction and the 
scope of its authority in at least two respects which made 
its action illegal and void, namely, (1) by making an order 
with respect to the 1942 fiscal year over which the law 
gave the Board no authority; and (2), by attempting to 
join in one order determinations for two fiscal years con¬ 
trary to the provision of Section 403(c).(l): “The Board 
shall exercise its powers with respect to the aggregate of 
the amounts received or accrued during the fiscal year (or 
such other period as may be fixed by mutual agreement) 
by a contractor or subcontractor * * 

It was the clear intention of Congress, evidenced by the 
language used in various sections of the Renegotiations 
Act, including 403(c) (1) and 403(c)(6) to have determina¬ 
tions of excess profits confined or limited to a single fiscal 
year. The language on that, used in the Act, is unequivocal. 

(4) In contravention of the terms of the Act and in what 
amounted to defiance of it—and after refusing the request 
of the petitioners for a review of a unilateral determination 
of alleged excessive profits of $1,149,275 for the fiscal year 
ended December 31, 1943 (Exhibits A and B, J.A. 20 and 
21)—the Board entered a wholly illegal and void order on 
May 10, 1945 (Exhibit C, J.A. 22, 23 and 24) which 
“merged” or tied together with a determination for 1943 
an additional sum of $120,000 for the year ended December 
31, 1942. 
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(5) The Board sought to conceal the illegality and in¬ 

validity of its action by not specifically designating the 
item of $120,000 as a “determination” for 1942. But the 
fact that this did represent either a 1942 determination of 
excessive profits or a collection bludgeon for 1942 profits 
is made apparent beyond reasonable doubt by the addi¬ 
tional language of the order ostensibly made for the year 
1943: " I 

“No part of such sum of $120,000 shall be eliminated 
hereunder which is or shall be repaid by cash, tax 
credit, or otherwise pursuant to the determination 
dated 10 May, 1945 issued by me with respect to the 
fiscal year of the contractor ended 31 December, 1942.” 

(6) The order of the Board (Exhibit C, supra) was void 
and a nullity ab initio because there was no authority in 
law nor jurisdiction in the Board, under the Renegotiation 
Act for joining with a 1943 determination of excess profits 
a collection order for additional 1942 excessive profits. The 
Act, in fact, barred such joinder of fiscal years. 

(7) Because the Board order was absolutely void and a 

nullity, the Tax Court acquired no jurisdiction to make a 
determination either for 1942 or 1943, although, under the 
peculiar provisions of the Renegotiation Act, it was neces¬ 
sary for the petitioners to seek redress in the Tax Court 
rather than in other courts. • 

The learned Judge of the Tax Court who rendered the 
decision, here involved, stated in his opinion (J.A. 54) : 

“The petitioners argue that no portion of the order 
may be deleted and that it may not be modified, im¬ 
plemented, revised or amended. In this, of course, pe¬ 
titioner is correct; but that view overlooks the vital 
principle that a judgment though void in part is not by 
reason thereof rendered void in its entirety, if the 
void part is separable from the remainder. The weight 
of authority is that a separable though void portion of 
a judgment does not vitiate the remainder.” (Em¬ 
phasis supplied) 
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(8) Under the clear language and intendment of the Act, 
before the Tax Court can exercise authority for the deter¬ 
mination of any amount, there needs to be and is required 
a determination within the jurisdiction and lawful scope 
of authority of the Board. 

In National Builders v. Secretary of War, 16 T.C. 1221 , 
l.c. 1227 , the Tax Court itself said: 

“The statutory basis of this Court’s jurisdiction 
under the Renegotiation Act is a valid determination 
of excessive profits, made-by an agent or agency of the 
government which has the authority under the Renego¬ 
tiation Act to make the determination. It is from a 
valid determination under the Renegotiation Act that 
a petition to this Court may be filed. Sec. 403 (e). If, 
and only if this Court has jurisdiction, may we exer¬ 
cise the function of making a redetermination with re¬ 
spect to excessive profits, if any are found to have been 
realized. In the instance where this Court has juris¬ 
diction, the trial of the proceeding is de novo, i.e., the 
proceeding is de novo in the matter of presenting evi¬ 
dence under the rules relating to burden of proof un¬ 
der the issues presented. The petitioners contend, mis¬ 
takenly, that we can take jurisdiction from an invalid 
determination of excessive profits, i.e., one made with¬ 
out statutory authority, and de novo make a valid de¬ 
termination of excessive profits, if any are found to 
exist. The Congress has not placed such authority in 
this Court.* * * * Accordingly, we must dismiss this 
proceeding for lack of jurisdiction.” 

The Tax Court also, in the case of Maguire Industries 
v. Secretary of War , 12 T. C. 75, indicated any effort on its 
part to correct a defect in an order determining excessive 
profits would appear to have no warrant in the renegotia¬ 
tion statute. 

But the decision of the Tax Court here involved, in effect 
deletes the $120,000 collection item for 1942 from the 1943 
profits determination and therefore is, in effect, an unau¬ 
thorized attempt to unscramble a legal omelet in which a 
“bad egg” was embodied. 





To recapitulate: 

The Renegotiation Act affords no procedure for the re¬ 
vision of the orders of the Board toy the Tax Court; for 
the deletion of any part of the original order, or for the 
modification of the order except as to amount . 

The statutory requirements affording finality to a deter¬ 
mination of the amount of excessive profits could not be 
met by any action of the Tax Court looking to the modifica- 
tion of a Board order which was void and a nullity because 
of lack of jurisdiction and authority for its initial entry 
by the War Contracts Price Adjustment Board. 

Such action for modification or deletion would be tant¬ 
amount to the making of an initial determination of ex¬ 
cessive profits by the Tax Court, a function vested exclu- 
sivelv bv the Act of 1943 in the War Contracts Price Ad- 
justment Board. The Tax Court itself, expressly held that 
such a function is not within its jurisdiction under the Re¬ 
negotiation Act. Tsady and Fuhrman v. Henry L. Stimson, 
Secretary of War, 11 T. C. 638, l.c. 644. 

The order that came before the Tax Court was illegal 
on its face, because it coupled with a determination of ex¬ 
cess profits for 1943 what amounted to a club to force peti¬ 
tioners to pay an additional determination for 1942 t 

III 

Administrative Powers Were Exceeded 

The validity of the orders, determinations, or decisions 
of both the War Contracts Price Adjustment Board and 
Tax Court must be tested by the legal standards applied 
by the Courts to functions and actions of administrative 
agencies. j 

Judged by such standards, it is clear that the Board took 
action of an arbitrary, capricious, and illegal nature,—de¬ 
signed to enforce collection for a year over which it had 
no jurisdiction. 

The resulting invalidity and nullity of its own required 
order of determination for 1943 gave rise to no legal status 



in which the Tax Court could act either de novo or by way 
of correction or redetermination. The illegal action of the 
Board, unwarranted by law and arbitrary in nature, simply 
left no room for the Tax Court to assume jurisdiction, de¬ 
spite the appeal which the Renegotiation Act forced upon 
the petitioners. It was as though a legal vacuum existed— 
thru the non-existence of a valid primary determination. 

We call attention to a few clear judicial landmarks 
that fix the limits of administrative action, citing partic¬ 
ularly what Mr. Justice Holmes said in Waite v. Macy (246 
U. S. 606, l.c. 607; 38 S. Ct. 395, 396): 

“No doubt it is true that this court cannot displace 
the judgment of the Board in any matter within its ju¬ 
risdiction (the Board being an administrative agency) 
but it is equally true that the Board cannot enlarge 
the powers given to it by statute and cover a usurpa¬ 
tion by calling it a decision on purity, quality, or fit¬ 
ness for consumption.’’ 

In Joint Anti-Fascist Refugee Committee v. McGrath 
(341 17. S. 123, 136; 71 S. Ct. 624, l.c. 631), the Court said: 

“Where an act of an official plainly falls outside of 
the scope of his authority, he does not make that act 
legal by doing it and then invoking the doctrine of ad¬ 
ministrative construction to cover it. # * # 

“Since we find that the conduct ascribed to the At¬ 
torney General by the complaints is patently arbitrary, 
the deference ordinarily due administrative construc¬ 
tion of an administrative order is not sufficient to bring 
his alleged conduct within the authority conferred by 
Executive Order No. 9835. The doctrine of adminis¬ 
trative construction never has been carried so far as 
to permit administrative discretion to run riot * * * 
(Emphasis supplied) 

In Stark v. Wickard, 321 U. S. 288, l.c. 307, 310, the Su¬ 
preme Court said: 

“When Congress passes an act empowering admin¬ 
istrative agencies to carry on governmental activities, 
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the power of those agencies is circumscribed by the 
authority granted. 

<< * * # un( j er Article III, Congress established courts 
to adjudicate cases and controversies as to claims of 
infringement of individual rights whether by unlawful 
action of private persons or by the exertion of unau¬ 
thorized administrative power.” (Emphasis supplied) 

We cite here only a few of the many other cases that con¬ 
fine the exercise of administrative authority to the terms 
and intendment of statutes: 

U. S. v. Morgan, 307 U. S. 183, l.c. 190-191. 

Morgan v. U. S., 298 U. S. 468, 479. 

Brannan v. Stark, 342 U. S. 451; 72 S. Ct. 433. j 
Board of Governors v. Agnew, 329 U. S. 441. 

What could be more arbitrary or despotic as an exercise 
of a power, for which the Board possessed no statutory au¬ 
thority whatever, than its order unilaterally “renegotiat¬ 
ing” alleged excessive profits for the year 1943 with which 
was artfully intertwined a collection “leverage” for 1942 — 
a year over which it had no authority! 

Boiled down, the Board’s 1943 order advised the peti¬ 
tioners that if they did not pay the $120,000 in elimination 
of the 1942 determination by the Secretary they would be 
required to pay it in eliminating the 1943 determination. 
But no assurance was given that if it were paid for 1942, 
it would not be collected for 1943 ... as evidenced by the 
Iowa collection suits for 1942 and 1943, endeavoring to 
collect the $120,000 in both years. 

IV 

Petitioners Are Deprived of Their Constitutional Rights 

The Renegotiation Act as applied to petitioners has de¬ 
prived them of their Constitutional rights. 

The Renegotiation Act, as amended, denies due process 
of law and is unconstitutional, in violation of the Fifth 
Amendment, insofar as it lodges in the Tax Court, which 
has no authority to pass upon constitutional questions, any 
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exclusive right or jurisdiction under Section 403 (e) (1) to 
make a final determination of vested property rights. 

Petitioners have been denied the protection of the Con¬ 
stitution and laws in a highly anomalous situation com¬ 
pounded of all these elements: 

1. A legislative enactment (the Renegotiation Act, as 
amended) which, by its terms, vests exclusive final author¬ 
ity in the Tax Court to determine the amount of excessive 
profits “and such determination shall not be reviewed or 
redetermined by any court or agency.” (Sec. 403 (e) ( 1) 

2. A determination in this case by the Tax Court despite 
the lack of a valid prior determination by an administra¬ 
tive agency (the War Contracts Price Adjustment Board), 
charged with such duty. 

3. Authorization by law to the administrative agency to 
sue citizens in other Federal courts for the amount of de¬ 
terminations by such agencies of alleged excessive profits, 
before a hearing by the Tax Court and before its so-called 
final determination of the amount of such profits. (Sec. 
403 (c) (2).) 

The petitioners herein have been so sued in the U. S. Dis¬ 
trict Court for Iowa (J.A. 62-66). 

4. An attempted denial, under the terms of the Act as 
construed by the Courts, of the right of citizens so sued to 
interpose full or adequate defense to such suits in the dis¬ 
tricts where they reside or are sued. 

Petitioners contend that the Renegotiation Act in such 
procedural terms, and as so applied by the Board and Tax 
Court, is repugnant to elementary principles of justice, and 
is void because it denies petitioners due process of law. 

If we may be allowed to speak in the vernacular, the law 
has been used, in effect, to tie the hands of citizens, who 
were in lawful possession of property legally obtained, so 
that they cannot fully defend themselves in Federal courts 
of general jurisdiction—while administrative agents of the 
government have been authorized, figuratively speaking, to 
beat such citizens over the head with illegal and void or¬ 
ders used as a basis for final determination by a special 



court, “and such determination shall not be reviewed or 
redetermined by any court or agency/’ 

A mere recital of this situation should be sufficient, with¬ 
out elaborate citation of decisions, to condemn as uncon¬ 
stitutional the procedures prescribed by the Act as applied 
in this case. 

We merely cite, from among many cases that might be 
cited, Holden v. Hardy, 169 U. S. 366, l.c. 390,18 S. Ct. 383: 
“It is certain that these words” (due process of law) “im¬ 
ply a conformity with natural and inherent principles of 
justice.” 

And the constitutional principle is established that a law 
shall not be unreasonable, arbitrary or capricious. Minski 
v. U. S., 131 F. (2) 614, 617 (cert, denied 63 S. Ct. 1431, 
7 L. Ed. 1722). 

Certainly it is a basic principle of a government estab¬ 
lished for the protection of fundamental human rights that 
a citizen’s property shall not be taken by the government 
without adequate compensation—and that in the taking of 
any property by the government, through the taxing power 
or otherwise, the citizen shall have at some time during the 
proceedings an opportunity to fully present to a court of 
general jurisdiction, where the property is situated or 
where the citizen lives, whatever facts, objections, or de¬ 
fenses he may have. 

Unless this Court and others readily and fully intervene 
to preserve the great basic principles of the Constitution, 
the steady encroachment by administrative agents and 
agencies upon the fundamental rights of individuals ulti¬ 
mately will destroy liberty—just as the constant beating 
of the waves of the sea upon a vulnerable shore erodes and 
swallows the land. 

We point out again, for this Court’s consideration, that 
the Supreme Court of the United States in the Lichter and 
Aircraft cases, supra, has recognized the danger of u gross 
abuse” by governmental action under the Renegotiation 
Act. That Court expressly disclaimed any intention of up¬ 
holding the constitutionality of the Renegotiation Act in 
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its entirety, and particularly the procedures that might be 
taken under it. 


CONCLUSION 

This is a case in which it clearly appears that there has 
been a usurpation of authority by an administrative agency, 
resulting in a void order. 

Under such circumstances, the Tax Court had no juris¬ 
diction, and no authority to proceed with a determination 
of alleged excessive profits. 

The stringent Renegotiation Act in its procedural provi¬ 
sions, and as they have been applied in this case, clearly 
deprives petitioners of their Constitutional rights under 
the Fifth amendment. 

The history of many vast despotisms is that they started 
with little infringements upon the rights of the people. 
Either gradually, or more rapidly when the public had 
been “conditioned” to such lawless acts, tyranny came into 
full bloom. 

The people have the right to expect the Courts to pro¬ 
tect them against encroachments, either by the executive 
departments and administrative agencies or Congress, upon 
the rights of citizens guaranteed in the Constitution. 

The petitioners respectfully submit that the erroneous 
decision of the Tax Court, and the illegal and void deter¬ 
mination of the War Contracts Price Adjustment Board 
used as a basis for such decision, should be reversed and 
set aside. 
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Oscar H. Brinkman, 
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Washington 9, D. C. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

109 Filed Apr. 24, 1951 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading under the Name of 
Howard Manufacturing Company 
Petitioners on Review 


v. 

War Contracts Price Adjustment Board 
Respondent on Review 


Tax Court Docket No. 317-R 


PETITION FOR REVIEW OF DECISION OF 
THE TAX COURT OF THE UNITED STATES 

To the Honorable Judges of the United States 
Court of Appeals for the District of Columbia 

Come now Theodore W. and Dorothy L. Keller, the peti¬ 
tioners herein, and respectfully invoke the jurisdiction of 
this Court to review a decision of the Tax Court of the 
United States entered in a proceeding pending in that Court 
wherein they were designated as Petitioners and the War 
Contracts Price Adjustment Board was designated as Re¬ 
spondent, said proceeding being docketed on the docket of 
the Tax Court as No. 317-R. Said petitioners respectfully 
make the following allegations: 

I. 

The Petitioners 

During the calendar year 1943 the petitioners were 
partners engaged in manufacturing crystal holders for fre¬ 
quency control crystals under the name Howard Manufac¬ 
turing Company. 
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The partnership was organized in October, 1941, and con¬ 
tinued in business through the later months of 1941, all of 
the calendar year 1942, and until October 2, 1943, when the 
business was taken over by a corporation organized by the 
petitioners, and, as to which, they were the principal stock¬ 
holders. 

Their manufacturing plant and business office was located 
in Council Bluffs, in the State of Iowa. 

no n. 

Jurisdiction and Venue 

The decision of the Tax Court as to which this petition for 
review is filed was entered on December 28, 1950, on an 
opinion entered December 27, 1950. On January 23, 1951, 
the petitioners filed with the Tax Court their separate mo¬ 
tions to reconsider the opinion and to vacate the decision. 
The Tax Court denied these motions on January 29,1951. 

This petition for review of the decision and order of the 
Tax Court is filed pursuant to the provisions of 26 U.S.C. 
Sections 1141 and 1142. Petitioners seek a review by this 
Court for the reason that the making of a tax return to any 
Collector’s office within the jurisdiction of any United States 
Circuit Court of Appeals has not been involved or required 
heretofore in this proceeding. 


Prior Proceedings and Nature of Controversy 

The case involves the purported renegotiation under Sec¬ 
tion 403 Sixth Supplemental National Defense Appropria¬ 
tion Act of 1942, as Amended, of allegedly excessive profits 
realized by the petitioners from their contracts and subcon¬ 
tracts during the calendar year 1943, by the War Contracts 
Price Adjustment Board. 

The petitioners’ profits realized from their contracts and 
subcontracts for the calendar year 1942 were renegotiated 
by the War Department Price Adjustment Board under 





delegated authority from the Secretary of War, and on De¬ 
cember 31, 1943, the Under Secretary of War and the peti¬ 
tioners, as a result of such renegotiation, executed an agree¬ 
ment by which it was agreed that $60,000 of the petitioners’ 
profits realized during the calendar year ended December 
31, 1942, computed on a cash basis, should be eliminated, 
which amount was later paid in installments by the peti¬ 
tioners. 

The agreement last referred to provided that the finding 
was a final and conclusive determination of the petitioners’ 
excessive profits for the calendar year 1942, subject to the 
right in the Under Secretary of War to re-open the 
111 renegotiation in the event the return of income for the 
period made by the petitioners and filed on a cash 
basis of accounting was rejected and, at the request of fed¬ 
eral tax authorities, was changed to an accrual basis. 

The petitioners filed their income tax returns for the 
calendar years 1942 and 1943 on a cash basis. In a report 
made June 28, 1944, by the Acting Internal Revenue Agent 
in Charge, Omaha, Nebraska, requirement was made that 
petitioners compute their income for the two calendar years 
on the accrual basis of accounting. No amended returns 
were required of, or, filed by the petitioners for the period, 
since the report of the Internal Revenue Agent in Charge 
adjusted the original returns theretofore filed by the peti¬ 
tioners, by increasing the net income of petitioners for the 
calendar year 1942 in the amount of $121,537.06, and in 1943 
in the amount of $105,967.61, due to the change in the method 
of accounting. 

On May 10, 1945, the War Department Price Adjustment 
Board, acting under delegated authority from the Secretary 
of War, made a unilateral order determining that $180,000.00 
of the profits realized by petitioners for the year ended De¬ 
cember 31, 1942, was excessive, and that there should be ap¬ 
plied as a credit thereto any amount paid pursuant to the 
renegotiation agreement of December 31,1943. 
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On May 10,1945, the War Department Price Adjustment 
Board, acting on behalf of and under delegated authority 
from the War Contracts Price Adjustment Board, made a 
unilateral order determining that for the year ended De¬ 
cember 31, 1943, petitioners had realized excessive profits, 
after adjustment on account of taxes other than federal 
taxes, which should be eliminated in the amount of $1,149,- 
275.00 plus the additional amount of $120,000.00, for a! total 
amount of $1,269,275.00. 

The order last referred to was not in the form usually or 
conventionally employed in such orders issued by the War 
Contracts Price Adjustment Board. The determination of 
excessive profits was expressed in two separate amounts in 
two separate paragraphs of the order rather than in one 
total sum. That portion of the order setting up the 
112 1 ‘ additional ’ ’ sum of $120,000.00 reads as follows: 

“As a result of such renegotiation, it is hereby 
further determined that in addition to the amounts re¬ 
ferred to in the preceding paragraph, $120,000 repre¬ 
sents an additional portion of the contractor’s profits 
derived from contracts with the departments and sub¬ 
contracts which is excessive within the meaning of the 
Renegotiation Act and which should be eliminated 
under this order, except that no part of such sum of 
$120,000 shall be eliminated hereunder which is or shall 
be repaid by cash, tax credit, or otherwise pursuant to 
the determination dated 10 May 1945 issued by me with 
respect to the fiscal year of the contractor ended 31 
December 1942. (In making this computation, pay¬ 
ments by the contractor to the Treasurer of the United 
States pursuant to the Renegotiation Agreement dated 
31 December 1943 referred to in such determination 
shall not be considered payments pursuant to such 
determination.)” 

The order on its face and by its express terms discloses 
that The War Contracts Price Adjustment Board, in mak¬ 
ing its unilateral determination of excessive profits for the 
calendar year ended December 31, 1943, treated and con¬ 
sidered the profits realized by the petitioners on the accrual 


basis of accounting in the amount of $121,537.06 (being the 
amount by which the net income of the petitioners for the 
calendar year 1942 was increased by reason of the adjust¬ 
ment made by the Revenue Agent in Charge) as having 
been realized by the petitioners in the calendar year ended 
December 31, 1943. 

The order on its face and by its express terms further 
discloses that the War Contracts Price Adjustment Board, 
in making its unilateral determination of excessive profits 
for the calendar year ended December 31, 1943, undertook 
to, and did, make orders and directives having to do with 
the elimination of excessive profits determined to have been 
realized by the petitioners in the calendar year ended De¬ 
cember 31,1942. 

The petitioners, on June 25, 1945, requested the respond¬ 
ent to review the order last above referred to, and on Au¬ 
gust 25, 1945, petitioners were notified by the respondent 
that the order of May 10, 1945, made for the year ended 
December 31,1943, would not be reviewed and that the order 
was deemed to be the determination of the War Contracts 
Price Adjustment Board. 

Within the time allowed by applicable statutes, petitioners 
filed a petition for appeal from the unilateral determination 
for the year ended December 31, 1943, with the Tax 
113 Court of the United States, where a trial was held 
resulting in the opinion and decision as to which this 
review is sought. 

On June 13, 1949, the United States filed suit against the 
petitioners in the District Court of the United States for the 
Southern District of Iowa, Western Division, in which judg¬ 
ment was asked against the petitioners in the amount of 
$203,081.15, being the determined amount of $1,269,275.00 
for the year ending December 31, 1943, less applicable tax 
credits in the amount of $1,066,193.85. 

In connection with and as an incident of the petitioners’ 
appeal to the Tax Court from the unilateral determination 
of excessive profits made by the respondent for the calendar 
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year ended December 31, 1943, and on the demand of the 
respondent, petitioners, on August 15, 1946, paid to the 
Treasurer of the United States the sum of $83,081.15, and 
on August 19, 1946, made a further payment to the Treas¬ 
urer of the Urited States of the sum of $4,288.35 demanded 
as interest. These payments were made pursuant to a 
stipulation entered into between the petitioners and officers 
of the Government of the United States, providing that the 
payment of these sums should not prejudice the petitioners’ 
rights to or on appeal. 

As an issue properly framed by the pleadings filed in the 
Tax Court, petitioners contended in that Court that the 
order appealed from was void and had no legal force or 
effect because it showed on its face, viewed in the light of 
the surrounding facts and circumstances, that the Board 
had given consideration to profits of the petitioners re¬ 
ceived or accrued in a fiscal year ending prior to June 30, 
1943, and that under Section 403 (c)(6) of the Renegotia¬ 
tion Act of 1943, the Board had no authority to consider, 
determine, or eliminate profits or amounts received or 
accrued under contracts or subcontracts in fiscal years end¬ 
ing prior to June 30, 1943. 

Petitioners further contended that the order was void 
because it appeared on the face of the order that it was 
ambiguous, doubtful, uncertain in terms, and failed to: fully 
advise petitioners of the amount of determination against 
them. 

Petitioners further contend that the order being void, it 
conferred no jurisdiction upon the Tax Court to re- 
144 determine the petitioners’ excessive profits, that the 
Court had jurisdiction to consider the question as 
• to the validity of the order but that the Court had no juris¬ 
diction to alter, amend, implement, delete, or modify the 
order. 


i 
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IV. 

The Decision to Be Reviewed 

The Tax Court in its opinion of December 27, 1950, upon 
which its decision was entered on December 28, 1950, in 
effect held as follows: 

(a) That the petitioners realized excessive profits 
within the meaning of the Renegotiation Act in the 
calendar year ending December 31, 1943, in the amount 
of $1,100,000. 

(b) That the order was one for the calendar year 
ended December 31, 1943; that there is in the order no 
determination of excessive profits for 1942; that while 
the order provides for a “conditional diminution of 
the elimination” relating to profits accrued in the cal¬ 
endar year 1942, that does not mean that there is 
renegotiation or determination of excessive profits for 
the year 1942, or that an order or directive was made 
to eliminate or collect excessive profits for 1942; that 
the order was one regarding the elimination or collec¬ 
tion of excessive profits for 1942 only in the sense that 
reference was made to the fact of possible repayment 
pursuant to the order for 1942, as the cause or justifi¬ 
cation for “cutting down the amount of elimination 
for 1943”. 

On the reasoning above summarily expressed, the 
Tax Court concluded that the order was not void upon 
the- ground that it provided for renegotiation, deter¬ 
mination, elimination or collection of excessive profits 
for the year 1942. 

(c) That the order was definite and certain in its 
terms as distinguished from being so doubtful, am¬ 
biguous, and uncertain in terms as to fail to clearly 
advise the petitioners of the determination made 
against them. 

(d) That the contention of the petitioners that no 
■ portion of the order could be deleted in order to give 

it validity, and, that the order might not be modified, 
implemented, revised, or amended, in order to give it 
validity was correct; but that the paragraph of the 
order with reference to the $120,000 and elimination 
thereof is wholly separable from the remainder of the 
order, and even though considered a determination or 
elimination of excessive profits as to 1942, the balance of 
the order would not thereby be rendered void. 
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Allegations of Error 


Petitioners claim that the Tax Court erred in its opinion 
and the decision and order issued thereon as follows: 

1. The Tax Court erred in failing to decide 
115 and hold that the War Contracts Price Adjust¬ 
ment Board in making the order of determina¬ 
tion appealed from gave consideration to profits of the 
petitioners received or accrued under contracts and 
subcontracts in the calendar (fiscal) year ended Decem¬ 
ber 31, 1942. 

2. The Tax Court erred by failing to conclude as a 
matter of law that in the order appealed from the War 
Contracts Price Adjustment Board undertook to^ and 
did, renegotiate excessive profits realized by the peti¬ 
tioners in the calendar (fiscal) year 1942, and under¬ 
took to, and did, make an order eliminating such ex¬ 
cessive profits. 

3. The Tax Court erred by concluding as a matter 
of law that the War Contracts Price Adjustment Board 
was acting within its granted statutory authority when 
it made and promulgated the order appealed from. 

4. The Tax Court erred by failing to conclude as a 
matter of law that the order appealed from in this pro¬ 
ceeding was doubtful, ambiguous, and uncertain, and 
hence a void order. 

5. The Tax Court erred by failing to conclude and 
hold as a matter of law that the order appealed from 
was void because of the doubt, ambiguity, and uncer¬ 
tainty in the terms of the order and because it failed 
to advise petitioners with certainty of the determina¬ 
tion against them. 

6. The Tax Court erred by concluding as a matter 
of law that the determination of the Board appealed 
from in this proceeding was a “separable” order and 
that it could be void in part and yet retain validity. 

7. The construction given to the order appealed from 
by the Tax Court in this proceeding amounts to a 
revision, amendment, deletion, and implementation of 
the order appealed from, and the Tax Court had no 
authority or jurisdiction to validate the order by any 



10 


such revision, amendment, deletion, and implementa¬ 
tion thereof. 

8. The opinion of the Tax Court is not supported by, 
and is in conflict with, the facts found by the Tax Court. 

9. The opinion and conclusion of the Tax Court is 
conflicting, contradictory, and in many instances con¬ 
tains many repugnancies. To sustain its opinion the 
Court has afforded to the order appealed from different 
meanings, some of which are directly contradictory of 
and repugnant to the others. 

10. On the facts found by the Tax Court, the Tax 
Court erred as a matter of law by concluding that the 
order appealed from in this proceeding was valid and 
conferred jurisdiction on the Tax Court to redetermine 
petitioners’ excessive profits. 

Wherefore, the petitioners on review pray that this hon¬ 
orable Court review the decision and order of the Tax 
Court of the United States and reverse and set the same 
aside, and that a transcript of the record be prepared in 
accordance with the law and with the rules of this 
116 Court and transmitted to the Clerk of the United 
States Court of Appeals of the District of Columbia 
for filing, and for such other and further relief in the 
premises generally as the nature of the case may justify, 
and as to this honorable Court may seem meet and proper. 

Wendell H. Cloud, 

1210 Waltower Building, 

Kansas City 6, Missouri, 

Charles E. Swanson, 

Park Building, 

Council Bluffs, Iowa, 

Attorneys for Petitioners on Review . 

0. H. Brinkman, 

Munsey Building, 

Washington, D. C., 

Of Counsel. 
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117 State of Missouri, 

County of Jackson, ss.: 

I, Wendell H. Cloud, being first duly sworn, say that I am 
one of the duly authorized attorneys of Theodore W. Keller 
and Dorothy L. Keller, Co-Partners trading under the 
name of Howard Manufacturing Company, the petitioners 
herein; that I am duly authorized by the petitioners to 
verify the foregoing petition for review; that I have read 
the foregoing petition for review and am familiar with the 
statements contained therein; and that the facts and state¬ 
ments contained therein are true to the best of my knowl¬ 
edge and belief. 

W. H. Cloud. 


Subscribed and sworn to before me, a Notary Public in 
and for said County and State, this 11 day of April 1951. 

Maxine Faust. 

My commission expires March 7, 1952. 

[Seal] 
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118 Filed Apr. 24, 1951 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Docket No. 317-R 


Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of 
Howard Manufacturing Company, 
Petitioners on Review, 

v. 

War Contracts Price Adjustment Board, 
Respondent on Review. 


NOTICE OF FILING PETITION FOR REVIEW 

TO: Holmes Baldridge, 

Assistant Attorney General, 

Department of Justice. 

You are hereby notified that Theodore W. Keller and 
Dorothy L. Keller, Co-Partners Trading under the Name of 
Howard Manufacturing Company did, on the 24th day of 
April, 1951, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for review 
by the United States Court of Appeals for the District of 
Columbia of the decision of this Court heretofore rendered 
in the above-entitled case. Copy of the petition for review 
as filed is hereto attached and served upon you. 

Dated this 24th day of April, 1951. 

(Signed) Victor S. Mersch, 

Clerk, the Tax Court of the United States. 
Service of copy of Petition for Review acknowledged this 
24th day of April, 1951. 

Holmes Baldridge ( per MW), 

Assistant Attorney General, 

Department of Justice, 

Attorney for Respondent. 
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3 Filed Mar. 21, 1949 

THE TAX COURT OF THE UNITED STATES 


Docket No. 317-R 


Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of 
Howard Manufacturing Company, 
Petitioners, 

y. 

War Contracts Price Adjustment Board, 
Respondent. 


FIRST AMENDED PETITION 

Come now the petitioners, leave of Court having been first 
had and obtained, and file this, their First Amended Peti¬ 
tion for a Redetermination of Excessive Profits for the year 
ended December 31, 1943, under the Renegotiation Act 
(Section 403 of the Sixth Supplemental National Defense 
Act of 1942, as amended by Section 701 of the Revenue 
Act of 1943, hereinafter for convenience called ‘‘The Act”), 
determined by the respondent against them, and allege as 
follows: 

1. The petitioners were a partnership engaged in the 
business of manufacturing and selling radio crystal holders 
and parts for frequency control crystals with their principal 
manufacturing plant and place of business in Council Bluffs, 
Iow r a. i 

The petitioners are residents of Council Bluffs, Iowa. 

In the performance of the work and the supplying of the 
manufactured articles here involved and in carrying out 
the contracts therefor the petitioners acted as subcon- 
4 trators for prime contractors or subcontractors in a 
higher tier and the greater portion of the manu- 



factored articles were supplied for the war end use by the 
War Department, and a smaller portion for war end use by 
another Department or other Departments of Government 
of the United States. 

2. On May 10, 1945, Maurice Hirsch, Colonel, General 
Staff Corps, Chairman, War Department Price Adjustment 
Board, Acting on behalf of the War Contracts Price Adjust¬ 
ment Board created by the Renegotiation Act, under due 
delegations of authority made pursuant to subsection (d) 
(4) of the Renegotiation Act, issued and entered a unilateral 
determination of excessive profits against the petitioners 
as follows: from contracts with the Departments and sub¬ 
contracts for war end use by the Departments during the 
petitioners’ fiscal year ended December 31, 1943, excessive 
profits in the amount of $1,149,275.00. The unilateral order 
of the date aforesaid contained the further determination, 
that “in addition to” the amount of $1,149,275.00, 
$120,000.00 represented “an additional portion of the con¬ 
tractors profits” which was considered excessive "within 
the meaning of the Renegotiation Act, and which should be 
eliminated under the order. A copy of the order of deter¬ 
mination dated May 10, 1945, is hereto annexed as Exhibit 
“C” 

Within the time prescribed by the Act, to-wit: on or 
about June 25,1945, the petitioners requested the respondent 
to review the foregoing determination, and on August 25, 
1945, petitioners were mailed a letter from the Secretary of 
the respondent advising them that no such review 
5 would be initiated. A copy of such letter is hereto an¬ 
nexed as Exhibit “A”. The said letter contained a 
formal notice from the respondent dated August 25,1945, in 
which it was recited that the determination of the said Mau¬ 
rice Hirsch that the petitioners derived excessive profits in 
the amount of $1,149,275.00 from contracts with Departments 
and subcontracts for the fiscal year ended December 31, 
1945, was deemed the determination of the respondent, and 
in which the petitioners were called upon to pay the sum of 
$83,081.15, which represented such determined amount of 
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excessive profits after the allowance of a tax credit of 
$1,066,193.85, provided for in Section 3805 of the Internal 
Revenue Code. A copy of such notice is hereto annexed 
as Exhibit “B”. 

3. The matter in controversy is a determination of exces¬ 

sive profits for the fiscal year ended December 31, 1943, 
in the amount of $1,149,275.00, subject to a tax credit of 
$1,066,193.85, or a net amount of $83,081.15, together with 
the additional determination of $120,000.00, subject to 
proper tax credit. ; 

4. The determination of excessive profits made by re¬ 
spondent is based upon the following errors: 

(a) The determination is unreasonable, arbitrary and 
excessive. 

(b) The determination deprives the petitioners of 
reasonable compensation for the services performed by 
them in the performance of contracts and subcontracts 
here involved, and for the skill exercised and the risks 

incurred in relation thereto. 

6 (c) The respondent failed to give due con¬ 

sideration to the factors favorable to petitioners 
as required by subsection (a) (4) (A) of the Act. j 

(d) The Act as applied by the respondents to the 
petitioners in this matter is unconstitutional because it 
directs the elimination or collection from contractors of 
amounts received in accordance with valid contracts 
with the Departments and valid subcontracts with con¬ 
tractors, and amounts to the taking of petitioner’s 
property without due process of law, and is therefore 
violative of the Fifth Amendment to the Constitution 
of the United States. 

(e) The provisions of the Act providing for a uni¬ 
lateral determination of excessive profits by respondent 
are unconstitutional in that Congress failed to specify 
adequate standards for the guidance of the respondent 
and attempted to transfer that function to the respond¬ 
ent, and in that such provisions as interpreted, exe¬ 
cuted and applied by the respondent to the petitioners 
in this matter amounted to the taking of petitioners’ 
property without due process of law, and therefore are 
violative of Article I Section I of, and the Fifth Amend¬ 
ment to the Constitution of the United States. 
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(f) The determination of the respondent from which 
this appeal is taken is not made in conformity with the 
provisions of the Renegotiation Act, and is, therefore, 
void and of no force and effect. 

(g) In arriving at the determination of excessive 
profits from which this appeal is taken, the respondent 
has applied the Renegotiation Act in an unconstitu¬ 
tional manner. 

5. The facts upon which the petitioners rely as a basis for 
the proceedings are as follows: 

(a) The petitioners, as a partnership trading under 
the name of Howard Manufacturing Company, were 
engaged in business manufacturing and selling radio 
crystal holders and parts for frequency control crystals 
until October 1, 1943, and their “fiscal year ended 
December 31,1943”, covers the operational period from 
January 1, 1943, to October 1, 1943, which period has 
heretofore been, and will hereafter be referred to as 
“fiscal year ending December 31, 1943.” 

7 (b) During the petitioners’ fiscal year ended 

December 31, 1943, the petitioners manufactured 
and sold radio crystal holders and parts for frequency 
control crystals for war end use by the Departments in 
the amount of $3,148,942.15 as will appear from a copy 
of “Standard Form of Contractors Report” duly filed 
by petitioners with respondent, together with exhibits 
thereto consisting of the following relating to their 
fiscal year ended December 31, 1943; Balance Sheet, 
Analysis of Capital and Profit and Loss Statement, all 
of which are hereto annexed as Exhibit “D”, pages 1, 
2, 3, 4 and 5. 

(c) During their fiscal year ended December 31, 
1943, the petitioners maintained and operated their 
principal plant in Council Bluffs, Iowa. In addition, 
they maintained and operated during such period, a 
plant in Kansas City, Missouri, devoted principally to 
the molding of plastic containers or boxes, component 
parts of the manufactured articles known as radio crys¬ 
tal holders. The renegotiation here involved covers or 
relates to the operation of the two above mentioned 
plants. 
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(d) The factors favorable to petitioners and which 
the petitioners are entitled to have taken into the con¬ 
sideration in the determination of excessive profits are 
set forth in statements concerning favorable factors 
furnished the War Department Price Adjustment Board 
as follows: (a) “Background of Howard Manufactur¬ 
ing Company”, filed with the respondent’s renegotia¬ 
tion representatives in December, 1943, and (b) “Data 
Required for 1943 in Connection with the Second Rene¬ 
gotiation of the Howard Manufacturing Company,” 
filed with the respondent’s renegotiation representa¬ 
tives in March, 1944. Copies of such two statements 
are hereto annexed as Exhibits “E” and “F”, respec¬ 
tively, and are prayed to be taken and considered as a 
part of this petition as if fully set forth herein. Peti¬ 
tioners are advised and believe, and on information and 
belief aver that the respondent, in making the deter¬ 
mination of excessive profits from which the petitioners 
here appeal, did not give due consideration to the fac¬ 
tors favorable to the petitioners in said Exhibits “E” 
and “F”. 

(e) During their fiscal year ended December 31,1943, 
both the petitioners were continuously, actively and 
intensely engaged and employed in and about the manu¬ 
facture and sale of the products here involved, and the 
effect of the determination of excessive profits from 
which the petitioners here appeal actually and factually 
deprives the petitioners of reasonably fair compensa¬ 
tion and remuneration for the services, skill and 

8 judgment performed and exercised by them 
and the risks assumed by them in the manu¬ 
facture and sale of such products and in the perform¬ 
ance of the contracts and subcontracts here involved. 

Wherefore, the petitioners pray that the Board may hear 
the proceeding de novo and 

(a) Redetermine excessive profits, if any, derived by 
the petitioners from the performance of the contracts 
and subcontracts here involved. 

(b) Determine that the determination of the respond¬ 
ent from which the petitioners appeal is void for the 
reason that the pertinent provisions of the Act, as 
interpreted by the respondent and applied to petition- 
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ers, are violative of the Constitution of the United 
States and that the determination of the respondent is 
void because of not having been made in accordance 
with the provisions of the statute; and 

(c) Award the petitioners such other relief as to the 
Court may seem appropriate. 

(Signed) W. H. Cloud, 

1210 Waltower Building, 
Kansas City 6, Missouri, 

(Signed) Chas. E. Swanson, 

311 Park Building, 

Council Bluffs, Iowa, 
Attorneys for Petitioners. 


9 State of Iowa, 

County of Pottawattamie, ss.: 

Theodore W. Keller, being duly sworn, says that he is 
one of the petitioners above named; that he has read the 
foregoing petition and is familiar with the statements con¬ 
tained therein; and that the statements contained therein 
are true, except those stated on information and belief, and 
those he believes to be true. 

(Signed) Theodore W. Keller. 

Subscribed and sworn to before me this 10th day of 
March, 1949. 

(Signed Helen McAneney, 

Notary Public. 

My commission expires July 4, 1951. 
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State of Iowa, 

County of Pottawattamie, ss.: 

Dorothy L. Keller, being duly sworn, says that she is one 
of the petitioners above named; that she has read the fore¬ 
going petition and is familiar 'with the statements contained 
therein; and that the statements contained therein are true, 
except those stated on information and belief, and those she 
believes to be true. 

(Signed) Dorothy L. Keller. 

Subscribed and sworn to before me this 10th day of 
March, 1949. 

(Signed) Helen McAneney, ; 

Notary Public. 

My commission expires July 4, 1951. 
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10 EXHIBIT “A” 

25 August 1945 

Room 3D 573, The Pentagon 

Howard Manufacturing Company 
Council Bluffs, Iowa 

Gentlemen: 

The War Contracts Price Adjustment Board has consid¬ 
ered your request, which was received on 25 June 1945, 
that it review the unilateral determination entered on 10 
May 1945, determining excessive profits of $1,149,275 for 
your fiscal year ended 31 December, 1943 and has decided 
not to initiate such a review. Accordingly, there is enclosed 
herewith a formal notice advising you that this unilateral 
determination is deemed the determination of the War Con¬ 
tracts Price Adjustment Board. 

Very truly yours, 

J. S. Feight, 
Lieutenant, USNR, 

Enclosure Secretary. 

11 EXHIBIT “B” 

Room 3D 573—The Pentagon 25 August 1945 

Howard Manufacturing Company 
Council Bluffs, Iowa 

Gentlemen: 

You are hereby notified that, no review having been 
initiated by the War Contracts Price Adjustment Board, 
either on your request or on its own motion, of the order 
dated, issued and entered on 10 May 1945, pursuant to 
renegotiation under the Renegotiation Act, by Maurice 
Hirsch, Colonel, GSC, Chairman, War Department Price 
Adjustment Board, acting on behalf of the War Contracts 
Price Adjustment Board in accordance with authority 
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delegated by it, determining that of your profits derived 
from contracts with the Departments and subcontracts for 
your fiscal year ended 31 December 1943, One million, One 
hundred Forty-nine thousand, Two hundred Seventy- 
five dollars ($1,149,275) represents excessive profits which 
should be eliminated, such order is deemed the determina¬ 
tion of the War Contracts Price Adjustment Board. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail on 
25 August 1945. 

According to the letters dated May 24, 1945 from the 
Internal Revenue Agent in Charge, the applicable tax 
credit, as provided in Section 3806 of the Internal Revenue 
Code, amounts to $1,066,193.85. Assuming the correctness 
of the basis upon which the computation of such tax credit 
was made, as set forth in the aforesaid letters, the balance 
due the Treasury of the United States is $83,081.15. Any 
check for this amount should be drawn to the order of the 
Treasurer of the United States and delivered to Head¬ 
quarters, Army Service Forces, Office of the Fiscal Director, 
Attention: Receipts & Disbursements Division, Gravelly 
Point, Washington 25, D. C. 

Demand is hereby made for the payment of the amount 
of excessive profits to be eliminated, less the applicable tax 
credit as provided in Section 3806 of the Internal Revenue 
Code. Interest will accrue at the rate of 6% per annum 
from and after September 10, 1945 on any amount due 
under such order and unpaid. 

Very truly yours, 

War Contracts Price Adjustment 
Board I . 

By: J. E. Feight, Lieutenant, USNR, 

Secretary. 

Countersigned: 

Maurice Hirsch, | 

Colonel, General Staff Corps, i 

Acting on Behalf of the Secretary of War. 
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EXHIBIT “C” 


WAR DEPARTMENT 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON 

Order Under Delegated Authority Determining 
Excessive Profits 

Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceeding 
was duly commenced with Howard Manufacturing Com¬ 
pany, Council Bluffs, Iowa, a copartnership composed of 
T. W. Keller and D. L. Keller, (hereinafter called the 
“Contractor”) with respect to the aggregate of the 
amounts received or accrued by the Contractor under con¬ 
tracts with the Departments and subcontracts as defined 
in the Renegotiation Act (such contracts and subcontracts 
being hereinafter collectively referred to as “said con¬ 
tracts with the Departments and subcontracts”) for the 
Contractor’s fiscal year ended 31 December 1943 (herein¬ 
after called “said fiscal year”). 

In connection with such renegotiation proceeding, a con¬ 
ference was held with the Contractor at or in connection 
with which there were submitted by the Contractor and 
obtained from governmental or other reliable sources, cer¬ 
tain financial, operating and other data relating to the 
Contractor’s business and the Contractor’s profits derived 
from said contracts with the Departments and subcontracts 
during said fiscal year. At and in connection with such con¬ 
ference the Contractor has been afforded full opportunity 
to submit such additional information and to present such 
contentions as the Contractor deemed material to a de¬ 
termination of excessive profits within the meaning of the 
Renegotiation Act. 

In determining the excessive profits hereinafter deter¬ 
mined, due consideration has been given to all such finan¬ 
cial, operating and other data and information so furnished 
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or obtained, to each of the contentions so presented, and to 
all of the factors referred to in subsection (a)(4)(A) of the 
Renegotiation Act. 

As a result of such renegotiation it is hereby determined 
that $1,150,000 represents the portion of the Contractor’s 
profits derived from said contracts with the Departments 
and subcontracts for said fiscal year, which is excessive 
within the meaning of the Renegotiation Act. After proper 
adjustment on account of taxes, other than Federal taxes, 
measured by income which are attributable to that portion 
of the Contractor’s profits derived from said contracts with 
the Departments and subcontracts for said fiscal year which 
is not excessive, it is hereby determined that the amount 
of excessive profits of the Contractor for said fiscal year 
which should be eliminated is $1,149,275. The amounts re¬ 
ferred to in this paragraph are exclusive of the amounts 
referred to in the next paragraph. 

As a result of such renegotiation, it is hereby 
13 further determined that in addition to the amounts 
referred to in the preceding paragraph, $120,000 
represents an additional portion of the Contractor’s profits 
derived from contracts with the Departments and subcon¬ 
tracts which is excessive within the meaning of the Rene¬ 
gotiation Act and which should be eliminated under this 
order except that no part of such sum of $120,000 shall be 
eliminated hereunder which is or shall be repaid by cash, 
tax credit, or otherwise pursuant to the determination 
dated 10 May 1945 issued by me with respect to the fiscal 
year of the Contractor ended 31 December 1942. (In mak¬ 
ing this computation, payments by the Contractor to the 
Treasurer of the United States pursuant to the renegotiation 
agreement dated 31 December 1943 referred to in such de¬ 
termination shall not be considered payments pursuant to 
such determination.) 

This order will be deemed the determination of the War 
Contracts Price Adjustment Board upon the conditions pre¬ 
scribed in subsection (d) (5) of the Renegotiation Act. If, 
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and as soon as, this order shall be deemed the determination 
of the War Contracts Price Adjustment Board, pursuant 
to subsection (d)(5) of the Renegotiation Act, then the 
Secretary of War (or such official or officials in the War 
Department to whom the power, function and duty of exer¬ 
cising such authority and carrying out such direction may 
be or have been delegated or successively redelegated) is 
hereby authorized and directed to take such action (includ¬ 
ing the authorization and direction of any other Secretary 
or Secretaries to take such action) as is provided by the 
Renegotiation Act and as he deems appropriate to elimi¬ 
nate such excessive profits to be eliminated. 

In connection with the payment or discharge by any 
means of such excessive profits to be eliminated, the Re¬ 
negotiation Act provides that the Contractor shall be 
allowed the applicable credit, if any, for Federal income 
and excess profits taxes as provided in Section 3806 of the 
Internal Revenue Code. 

Dated, Issued and Entered on 10 May 1945. 

Maurice Hirsch, 

Colonel, General Staff Corps, Chairman, War 
Department Price Adjustment Board, Act¬ 
ing on behalf of the War Contracts Price 
Adjustment Board created by the Renegoti¬ 
ation Act, under due delegations of authority 
made pursuant to subsection (d)(4) of the 
Renegotiation Act. 

[Other exhibits to First Amended Petition are not printed.] 
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14 Filed Apr. 14, 1949 

THE TAX COURT OF THE UNITED STATES 


Docket No. 317-R 

Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of 
Howard Manufacturing Company, 
Respondent. 

v. 

War Contracts Price Adjustment Board, 
Respondent. 


ANSWER TO FIRST AMENDED PETITION 

Now comes the respondent by its attorney, H. G. Morison, 
Assistant Attorney General, Department of Justice, and in 
answer to the First Amended Petition herein admits, denies 
and alleges as follows: 

1. Respondent admits that petitioners were a partnership 
engaged in the business of manufacturing and selling radio 
parts, that petitioners had their principal place of business 
at Council Bluffs, Iowa, and that most, if not all, of its 
articles manufactured during its fiscal year 1943 were sup¬ 
plied for war-end use by the War Department and the other 
Departments named in the Renegotiation Act. Except as 
so admitted, qualified or denied, respondent, for lack of 
information and belief, denies the remaining allegations of 
paragraph 1 of the First Amended Petition. 

2. Respondent alleges that the copy of an order under 
delegated authority determining excessive profits attached 
to the petition and marked Exhibit “C” is a true copy of 

said order w T hich was dated, issued, and entered on 
15 May 10, 1945, by Maurice Hirsch, Colonel, General 
Staff Corps Chairman, War Department Price Adjust¬ 
ment Board, Acting on Behalf of the War Contracts Price 



Adjustment Board and that on August 25, 1945, a formal 
notice, a true copy of which is attached to the First Amended 
Petition and marked Exhibit “B”, was sent by registered 
mail advising petitioners that the unilateral determination 
under delegated authority, entered on May 10, 1945, is 
deemed the determination of the War Contracts Price 
Adjustment Board. Respondent further alleges that a letter 
dated August 25, 1945, a true copy of which is attached to 
the First Amended Petition and marked Exhibit “A”, was 
sent by registered mail to petitioners, advising petitioners 
that the War Contracts Price Adjustment Board had con¬ 
sidered petitioners’ request that it review the unilateral 
determination, entered on May 10,1945 and had decided not 
to initiate such a review. Respondent admits the allega¬ 
tions contained in the second sentence of the first subpara¬ 
graph 2 to the extent that they are borne out by Exhibit 
“C” attached to the First Amended Petition, and denies 
them to the extent that they are not so borne out. Except 
as so admitted, qualified or denied, respondent denies each 
and every allegation of fact contained in paragraph 2 of 
the First Amended Petition. 

3. Respondent denies the allegations contained in para¬ 
graph 3 except that it admits that respondent determined 
petitioners’ excessive profits for their fiscal year ended 
December 31, 1943, to be $1,150,000 plus $120,000 as set 
forth in the unilateral order dated May 10,1945 and attached 
to the First Amended Petition as Exhibit “C”, but denies 
that the amount in controversy is limited to $1,270,000 or to 
any lesser amount. 

16 4. Respondent denies that there was error in the 

determination of the excessive profits as alleged in 
paragraph 4 of the First Amended Petition or in any sub- 
paragraph thereunder or in any other manner whatsoever. 

5(a). For lack of information and belief, respondent 
denies the allegations of paragraph 5(a) of the First 
Amended Petition, except respondent admits that petition¬ 
ers traded under the name of Howard Manufacturing Com- 
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pany and manufactured and sold radio parts during the 
fiscal year ended December 31, 1943. 

5(b). For lack of information and belief, respondent 
denies the allegations of paragraph 5(b) of the First 
Amended Petition except that respondent admits that dur¬ 
ing the course of renegotiation proceedings, petitioners filed 
a “Standard Form of Contractor’s Report” with respond¬ 
ent. However, respondent specifically alleges that it has 
no knowledge of the truth or accuracy of the figures, data 
or representations made by the petitioners in said report 
or in the copy thereof which is annexed to the First Amended 
Petition and marked Exhibit “D”, page 1, 2, 3, 4, and 5, 
and it therefore denies said data, figures and representa¬ 
tions. 

5(c). Respondent admits that petitioners during the fiscal 
year ended December 31, 1943, operated a plant in Council 
Bluffs, Iowa, and in addition, during the same period, oper¬ 
ated a plant in Kansas City, Missouri. Except as so 
admitted, qualified or denied, respondent, for lack of infor¬ 
mation and belief, denies the remaining allegations of para¬ 
graph 5(c) of the First Amended Petition. j 

5(d). Respondent admits that during the course of rene¬ 
gotiation proceedings petitioners filed statements 
17 with it entitled (a) “Background of Howard Manu¬ 
facturing Company” and (b) “Data Required for 
1943 in Connection with the Second Renegotiation of the 
Howard Manufacturing Company” and that copies of said 
statements are attached to the First Amended Petition and 
marked Exhibits “E” and “F” respectively. However, 
respondent alleges that it has no knowledge of the truth or 
accuracy of the figures, data or representations made in 
said statements and therefore, for lack of information and 
belief denies all material allegations of fact contained there¬ 
in. Further answering the allegations of paragraph 5(d) 
of the First Amended Petition, respondent denies that it 
did not give due consideration to any material factors 
favorable to petitioners set forth in said statements and for 
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lack of information and belief respondent denies that peti¬ 
tioners are so advised. Respondent avers that full and 
proper consideration was given to all requisite factors in 
the making of the determination of excessive profits. Ex¬ 
cept as so admitted, qualified or denied, respondent denies 
the remaining allegations of paragraph 5(d) of the First 
Amended Petition. 

5(e). Respondent denies the allegations of paragraph 
5(e) of the First Amended Petition. 

Respondent denies generally and specifically each and 
every allegation in the First Amended Petition not herein¬ 
above admitted, qualified or denied. 

Wherefore, respondent prays that the Court determine 
petitioners’ excessive profits for the fiscal year ended De¬ 
cember 31, 1943 to be not less than the amount determined 
by respondent, namely $1,150,000. 

Respectfully submitted, 

(Signed) H. G. Morison, 
Assistant Attorney General . 

R. G. Cornell, 

Attorney. 
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22 Filed at Hearing Dec 13 1949 

THE TAX COURT OF THE UNITED STATES 


Docket No. 317-R 

Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of 
Howard Manufacturing Company, 
Petitioners, 
y. 

War Contracts Price Adjustment Board, 
Respondent. 


Docket No. 469-R 

Howard Manufacturing Corporation and Howard 

Plastics, Inc., 

Petitioners, 

v. ! 

War Contracts Price Adjustment Board, 
Respondent. 


Docket No. 689-R 

Howard Manufacturing Corporation, 
Petitioners, 

v. 

War Contracts Price Adjustment Board, 
Respondent. 


Docket No. 691-R 
Howard Plastics, Inc., 
Petitioners, 
v. 

War Contracts Price Adjustment Board, 
Respondent. 


SUPPLEMENTAL STIPULATION NO. 2 

Come now petitioners and respondent by their respective 
attorneys, and stipulate that the following exhibits referred 
to herein may be taken as authentic copies for the purposes 
of this proceeding. 


1. Attached hereto as Joint Exhibit 14-N is a statement 
showing the assets and liabilities of the partnership as at 
January 1, 1942, as shown by the books and records of the 
partnership. 

2. Attached hereto as Joint Exhibit 15-0 is a profit and 

loss statement, with supporting schedules, showing 
23 on an accrual basis the sales, costs and profits of 
the partnership for the calendar year ending Decem¬ 
ber 31,1942, as shown by the partnership books and records. 
Respondent does not agree that all of the costs showm in 
Joint Exhibit 15-0 are allowable. 

3. Attached hereto as Joint Exhibit 16-P is a schedule 
showing the number of employees of the partnership dur¬ 
ing the calendar year 1942, and the rate of pay received by 
each. 

4. Attached hereto as Joint Exhibit 17-Q is a copy of the 
original partnership return of income filed by the partner¬ 
ship for the calendar year 1942, together with an amended 
partnership return filed for the calendar year 1942. 

5. Attached hereto as Joint Exhibit 1S-R is a copy of the 
original partnership return filed for the calendar year 1943. 

6. Attached hereto as Joint Exhibit 19-S is the audit 
report rendered to the partnership by Moeller, McPherren 
& Judd, for the year ended December 31, 1942. 

7. Attached hereto as Joint Exhibit 20-T is the audit 
report rendered to the partnership by Moeller, McPherren 
& Judd, for the year ended December 31, 1943. 

8. Attached hereto as Joint Exhibit 21-U is Revenue 
Agent’s Report of Howard Manufacturing Company, made 
by Acting Revenue Agent-in-Charge, Arthur D. Berliner, 
under date of July 12, 1944, as to the calendar years 1942 
and 1943, transmitted July 12, 1944. 

9. Attached hereto as Joint Exhibit 22-V is Supplemental 
Revenue Agent’s Report on Howard Manufacturing Com¬ 
pany as to the calendar year 1943, by Revenue Agent-in- 
Charge, Arthur D. Berliner, under date of October 15, 1947. 
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10. Attached hereto as Joint Exhibit 23-W is a Renegotia¬ 
tion Agreement under date of December 31, 1943, between 

T. W. Keller and D. L. Keller, of Council Bluffs, Iowa, 
24 doing business as Howard Manufacturing Company, 
and the United States of America. 

11. Attached hereto as Joint Exhibit 24-X is a Determina¬ 
tion of Excessive Profits, under date of May 10,1945, signed 
by Maurice Hirsch, Chairman, War Department Price Ad¬ 
justment Board, as to the fiscal year ended December 31, 
1942, as to alleged excessive profits realized by T. W. Keller 
and D. L. Keller, of Council Bluffs, Iow T a, doing business as 
Howard Manufacturing Company. 

The exhibits referred to in this Supplemental Stipulation 
No. 2 are subject to the right of the respondent to object to 
the admissibility of such exhibits in these proceedings upon 
any ground other than the authenticity of the exhibits; and 
it is expressly understood and agreed that the execution 
of this stipulation is without prejudice to respondent’s con¬ 
tention that the Court lacks jurisdiction with respect to 
excessive profits of Howard Manufacturing Company, a 
partnership composed of T. W. Keller ?id D. L Keller, 
for the fiscal year ending 1942, and also lacks jurisdiction 
with respect to so much of the Unilateral Order, dated, 
issued and entered on May 10, 1945 (copy of which is 
attached to the Amended Petition as Exhibit C in case 
bearing Docket 317-R) as reads: 

“As a result of such renegotiation, it is hereby fur¬ 
ther determined that in addition to the amounts referred 
to in the preceding paragraph, $120,000 represents an 
additional portion of the Contractor’s profits derived 
from contracts with the Departments and subcontracts 
which is excessive within the meaning of the Renegotia¬ 
tion Act and which should be eliminated under this 
order except that no part of such sum of $120,000 shall 
be eliminated hereunder which is or shall be repaid by 
cash, tax credit, or otherwise pursuant to the deter¬ 
mination dated 10 May 1945 issued by me with respect 
to the fiscal year of the Contractor ended 31 December 
1942. (In making this computation, payments by the 



32 


Contractor to the Treasurer of the United State pur¬ 
suant to the renegotiation agreement dated 31 Decem¬ 
ber 1943 referred to in such determination shall not be 
considered payments pursuant to such determination).” 

(S.) W. H. Cloud, 

(S'.) Chas. E. Swanson, 

Counsel for Petitioners, 

(S.) H. F. Leathers, 

(S.) James H. Prentice, 

Counsel for Respondent. 


25 EXHIBIT 21-U 

Treasury Department 
Internal Revenue Service 
Omaha 2, Nebr. 

Office of 

Internal Revenue Agent in Charge 
Omaha Division 

July 12, 1944 

In Re: Income Increase. 

Date of Report: June 28, 1944. 

Year (s) Examined: 1942 and 1943. 

Howard Mfg. Company 
15 Fourth Street 
Council Bluffs, Iowa 

Gentlemen: 

Enclosed herewith you will find copy of report covering 
examination recently made by a representative of this office, 
concerning your income tax return, which is furnished for 
your information and files. 
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Kindly acknowledge receipt of the enclosed report to the 
undersigned by return mail. 

Respectfully, 

Arthur D. Berliner, 

Acting Internal Revenue Agent in Charge . 

Enclosures: Report Receipt 
AJK/es 

26 Howard Mfg. Company Hate of report: 6-28-44 
Council Bluffs, Iowa 

Table of Contents 

Schedule 1 Net Income, 1942 

“ 1-A Explanation of Items 

“ 2 Distribution of Income 

“ 3 Net Income, 1943 

“ 4 Distribution of Income 

Exhibit A Balance Sheets 

u B Analysis of Net Worth, 1942 

“ C Analysis of Net Worth, 1943 

“ D Reconciliation of Income, 1943 

“ E Reconciliation of Income, 1943 

11 F Profit and Loss, 1942 

“ G Profit and Loss, 1943 

“ H Articles of Co-Partnership 

Preliminary Statement i 

i 

Summary 

1942 Increase in income $121,537.06 

1943 “ “ “ 105,967.61 

Principal causes for changes in income: Returns ^yere 
filed on the cash basis. Inasmuch as this partnership is a 
manufacturing concern that has inventories, accounts re- 
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ceivable and accounts payable, it is held that it must com¬ 
pute taxable income on the accrual basis of accounting. 

The two partners and their accountants, Mr. Rader of 
Kansas City, Missouri, and Mr. Byrd of Kansas City, Kan¬ 
sas, were interviewed as to findings and they agree. 

Name and address of each partner: T. W. Keller, Coun¬ 
cil Bluffs, Iowa Mrs. D. L. Keller, Council Bluffs, Iowa 


27 Form 886—Rev. Jan. 1934 
Treasury Department 
Internal Revenue Service 

Name.Howard Mfg. Company, Council Bluffs, Iowa 

Schedule....l....Year ended 12-31-1942.. 

Adjustments to Net Income 


Net income as disclosed by amended return.$101,757.76 

As corrected. 223,294.82 

Net adjustment as computed below. 121,537.06 


Unallowable deductions and additional income: 

(a) . $. 

( ) . 

( ) . 

( ) . 

( ) . 

( ) . 

( ) . 


Total .$....None 

Nontaxable income and additional deductions: 

( ) . $ . 

( ) . 

( ) . 

( ) . 

( ) . 

Total.$. 


Net adjustment as above 
See Exhibit F for detail. 


$121,537.06 
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28 Howard Mfg. Company Year: 1942 

Council Bluffs, Iowa 

Schedule 1-A 
Explanation of Items 

Return was filed on the cash basis. Amended return was 
filed to reflect renegotiation refund of $60,000.00. 

It is held that this partnership, a manufacturing concern, 
which has accounts receivable, accounts payable and inven¬ 
tories, must use the accrual method of accounting in com¬ 
puting taxable income. 

The company’s entire output is radio parts that are used 
in the war effort. 

The Army and Navy Departments make many changes 
in specifications during the year; therefore molds and dies 
used in manufacturing have been treated in this report as 
costs in the manufacture of goods. 

The partnership employed a firm of accountants in May, 
1944 to make a detailed audit. The auditors made a revision 
of items charged to expense and to capital accounts and 
revised the depreciation. 


45 EXHIBIT 23-W 

WAR DEPARTMENT 
PRICE ADJUSTMENT BOARD 

Renegotiation Agreement 

Date: December 31, 1943 

I. As a result of renegotiation, pursuant to Section 403 
of the Sixth Supplemental National Defense Appropria¬ 
tion Act, 1942, as amended (hereinafter referred to as the 
Act), between the undersigned T. W. Keller and D. L. 

Keller, of. Street, Council Bluffs, Iowa 

(hereinafter called “the partners”) who during the fiscal 
year ended 31 December 1942 carried on business as a part¬ 
nership under the name of Howard Manufacturing Com- 
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ceivable and accounts payable, it is held that it must com¬ 
pute taxable income on the accrual basis of accounting. 

The two partners and their accountants, Mr. Rader of 
Kansas City, Missouri, and Mr. Byrd of Kansas City, Kan¬ 
sas, were interviewed as to findings and they agree. 

Name and address of each partner: T. \V. Keller, Coun¬ 
cil Bluffs, Iowa Mrs. D. L. Keller, Council Bluffs, Iowa 


27 Form 886—Rev. Jan. 1934 
Treasury Department 
Internal Revenue Service 

Name.Howard Mfg. Company, Council Bluffs, Iowa 

Schedule....1....Year ended 12-31-1942. 

Adjustments to Net Income 


Net income as disclosed by amended return.$101,757.76 

As corrected. 223,294.82 

Net adjustment as computed below. 121,537.06 


Unallowable deductions and additional income: 

(a) . $. 

( ) . 

( ) . 

( ) . 

( ) . 

( ) . 

( ) . 


Total .$....None 

Nontaxable income and additional deductions: 

( ) . $ . 

( ) . 

( ) . 

( ) . 

( ) . 

Total.$. 


Net adjustment as above 
See Exhibit F for detail. 


$121,537.06 
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28 Howard Mfg. Company Year: 1942 

Council Bluffs, Iowa 

Schedule 1-A 
Explanation of Items 

j 

Return was filed on the cash basis. Amended return was 
filed to reflect renegotiation refund of $60,000.00. 

It is held that this partnership, a manufacturing concern, 
which has accounts receivable, accounts payable and inven¬ 
tories, must use the accrual method of accounting in com¬ 
puting taxable income. 

The company’s entire output is radio parts that are used 
in the war effort. 

The Army and Navy Departments make many changes 
in specifications during the year; therefore molds and dies 
used in manufacturing have been treated in this report as 
costs in the manufacture of goods. 

The partnership employed a firm of accountants in May, 
1944 to make a detailed audit. The auditors made a revision 
of items charged to expense and to capital accounts and 
revised the depreciation. 


45 EXHIBIT 23-W 

WAR DEPARTMENT | 

PRICE ADJUSTMENT BOARD 

Renegotiation Agreement 

Date: December 31, 1943 

I. As a result of renegotiation, pursuant to Section 403 
of the Sixth Supplemental National Defense Appropria¬ 
tion Act, 1942, as amended (hereinafter referred to as the 
Act), between the undersigned T. W. Keller and D. L. 

Keller, of. Street, Council Bluffs, Iowa 

(hereinafter called “the partners”) who during the fiscal 
year ended 31 December 1942 carried on business as a part¬ 
nership under the name of Howard Manufacturing Com- 
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pany, with the principal office at 15 Fourth Street, Council 
Bluffs, Iowa (hereinafter called “the Contractor”), and 
the Under Secretary of War, it has been found that Sixty 
Thousand Dollars ($60,000) of the aggregate prices and 
fees of the Contractor in effect under the contracts of the 
Contractor enumerated or generally described in “Exhibit 
A” attached hereto and under its subcontracts enumerated 
or generally described in “Exhibit B” attached hereto (all 
of such contracts and subcontracts being hereinafter re¬ 
ferred to as “said contracts and subcontracts”) represent 
the amount of profits realized under said contracts and sub¬ 
contracts by the Contractor during its year ending 31 De¬ 
cember 1942 (hereinafter referred to as “said fiscal year”), 
wffiich pursuant to the provisions of the Act should be elimi¬ 
nated and refunded to the United States. The finding 
herein as based upon the financial and other data, including 
the comparative statement of operating results before and 
after this adjustment for said fiscal year, set forth in “Ex¬ 
hibit C”, attached hereto. Contractor had no subsidiaries. 

II. The Partners jointly and severally agree to pay to 
the United States the sum of Sixty Thousand Dollars 
($60,000) as follows: Twenty Thousand Dollars ($20,000.00) 
on April 1, 1944, Twenty Thousand Dollars ($20,000.00) on 
August 1, 1944, Twenty Thousand Dollars ($20,000.00) on 
December 1, 1944. 

III. The Partners agree that the Contractor will not 
utilize this renegotiation or adjustment in any attempt to 
recover for its own benefit from any person, firm or corpo¬ 
ration all or any part of any such price reduction or of any 
amount withheld or recovered from, or paid or credited to 
the United States by the Contractor pursuant to this 
agreement. 

IV. The finding herein shall be deemed a final and con¬ 
clusive determination of the profits of the Contractor under 
said contracts and subcontracts for said fiscal year which 
should be eliminated pursuant to the Act, subject to the 
right of the Under Secretary of War or his duly author- 
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ized representative to reopen the renegotiation in his dis¬ 
cretion at any time hereafter upon a showing of fraud or 
malfeasance or a wilful misrepresentation of a material fact, 
or in the event that Contractor’s Federal tax return for said 
fiscal year, which has been filed on the basis of cash account¬ 
ing, is rejected and at the request of Federal Tax authori¬ 
ties is changed to an accrual accounting basis. Partners 
agree that if Contractor is so required to amend its said 
tax return to an accrual accounting basis, they will 
promptly notify the War Department Price Adjustment 
Board, and will at once file with that Board a copy of said 
amended return with supporting financial schedules.! Sub¬ 
ject to the foregoing, performance by the Contractor of 
this agreement shall be in full release and discharge! of all 
liability of the Contractor under the Act to refund or repay 
to the Government any amount of excessive profits 
46 realized by said Contractor under said contracts and 
subcontracts during said fiscal year. 

V. No member of or delegate to Congress or resident 
commissioner shall be admitted to any share or part 
of this agreement or to any benefits that may arise there¬ 
from, but this provision shall not be construed to extend 
to this agreement if made with a corporation for its general 
benefit. 

VI. The Partners warrant that neither they nor the Con¬ 
tractor has employed any person to solicit or secure this 
agreement upon any agreement for a commission, percent¬ 
age, brokerage, or contingent fee. Breach of this warranty 
shall give the Government the right to annul this agreement. 

VII. This agreement has been duly executed by the 
Partners and by or on behalf of the Secretary of War, and 
when applicable the Secretary of the Navy, the Secretary 
of the Treasury, the Chairman of the Maritime Commis¬ 
sion, the Administrator of the War Shipping Administra¬ 
tion, and the Boards of Directors of the Defense Plant 
Corporation, the Defense Supplies Corporation, the Rubber 
Reserve Company, and the Metals Reserve Company, pur- 


suant to authority conferred by subsection (c)(4), Section 
403 of the Sixth Supplemental National Defense Appro¬ 
priation Act, 1942, as heretofore amended. The authority 
of the Secretary(ies) (and when applicable, the Chairman, 
the Administrator and the Boards of Directors) has been 
duly delegated to the person executing this agreement in 
his (their) behalf by delegations of authority and discre¬ 
tion made pursuant to subsection (f), of said Section 403, 
as amended. 

T. W. Keller and D. L. Keller, 
individually and as co-partners trading as the 

Howard Manufactring Company 

By: Jo. V. Morgan, 

Attorney in Fct. 

The United States of America. 

[Exhibits mentioned above are not printed.] 


50 JOINT EXHIBIT 24-X 

WAR DEPARTMENT 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON, D. C. 

PRICE ADJUSTMENT BOARD 

10 May 1945 

Howard Manufacturing Company 
Council Bluffs, Iowa 

Subject: Renegotiation of How r ard Manufacturing 
Company, a copartnership, for the Fiscal Year Ended 
31 December 1942. 

Gentlemen: 

The undersigned has reviewed the data furnished by you 
and the prodeedings in connection with the subject rene¬ 
gotiation with a staff panel of the War Department Price 
Adjustment Board and has determined that of the profits 
realized by you during your fiscal year ended 31 December 
1942 the amount of $180,000 is excessive within the meaning 
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of the Renegotiation Act. A unilateral determination has 
therefore been made that $180,000 of the profits realized by 
you during your said fiscal year under your contracts and 
subcontracts subject to renegotiation pursuant to the pro¬ 
visions of fhe Renegotiation Act are excessive. Ap exe¬ 
cuted original of such unilateral determination is included. 

Payment of the amount of such excessive profits less the 
tax credit, if any referred to in such unilateral determina¬ 
tion is hereby demanded. Any checks should be drawn to 
the order of the Treasurer of the United States and mailed 
to the Chairman, War Department Price Adjustment Board. 
Interest will accrue at the rate of 6% per annum from and 
after 26 May 1945 on any amount due under such unilateral 
determination and unpaid. 

Very truly yours, 

Maurice Hirsch, 

Colonel, General Staff Corps, 
Chairman, War Department Price 
Adjustment Board 

Inclosure 

Unilateral Determination 

51 WAR DEPARTMENT 

OFFICE OF THE UNDER SECRETARY \ 

WASHINGTON, D. C. 

PRICE ADJUSTMENT BOARD 

Determination of Excessive Profits 

Pursuant to Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as amended, 
which term refers to said Act as last amended 14 July 
1943 and as affected by Title VII of the Revenue Act of 
1943 so far as applicable. 

Whereas, Howard Manufacturing Company, a co-partner¬ 
ship composed of T. W. Keller and D. L. Keller, said partner¬ 
ship as so constituted being hereinafter referred to as the 
Contractor, holds contracts and subcontracts subject to 




renegotiation pursuant to the provisions of Section 403 of 
the Sixth Supplemental National Defense Appropriation 
Act, 1942, as amended (hereinafter referred to as the Act); 
and 

Whereas, renegotiation has taken place with the Con¬ 
tractor, pursuant to the provisions of the Act, for the pur¬ 
pose of eliminating excessive profits realized by the 
Contractor during the fiscal year ended 31 December 1942, 
under said contracts and subcontracts; and 

Whereas, as a basis for said renegotiation the undersigned 
considered certain financial, operating and other data, sub¬ 
mitted by the Contractor or obtained by the undersigned 
from governmental or other reliable sources, relating 
to the profits realized by the Contractor during said fiscal 
year under said contracts and subcontracts; and 

Whereas, the Contractor has been granted full oppor¬ 
tunity to submit such additional information and to present 
such contentions as the Contractor deemed material in 
determining the excessiveness of said profits and the rene¬ 
gotiability of such contracts and subcontracts, at hearings 
of which due notice was given, and due consideration has 
been given to the financial, operating and other data and 
information so furnished or obtained and each of the con¬ 
tentions so presented; 

Now, therefore, pursuant to the authority and discretion 
vested in the Secretary of War, the Secretary of the Navy, 
the Secretary of the Treasury, the Chairman of the Mari¬ 
time Commission, the Administrator of the War Shipping 
Administration, and the respective Boards of Directors of 
the Defense Plant Corporation, Metals Reserve Company, 
Defense Supplies Corporation and Rubber Reserve Company 
under the provisions of the Act, and duly delegated to the 
undersigned under subsection (f) thereof, it is hereby found 
and determined: 

That $180,000 of the profits realized by the Contrac¬ 
tor during the fiscal year ended 31 December 1942, 
under its contracts and subcontracts subject to renego- 
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tiation pursuant to the provisions of the Act, are exces¬ 
sive. 

That in connection with the payment or discharge by 
any means of the amount of excessive profits determined 
hereby to have been realized by the the Contractor, the 
Contractor shall be credited (1) with any amount to 
which its partners may be entitled under Section 
52 3806 of the Internal Revenue Code as computed 

by the Commissioner of Internal Revenue and 
(2) with any amount paid by the Contractor to the 
Treasurer of the United States pursuant to renegotia¬ 
tion agreement dated 31 December 1943. 

That the Contractor is directed to repay such exces¬ 
sive profits less such credits, if any, to the Treasurer of 
the United States. 

That the excessive profits so found and determined 
shall be eliminated by any of the methods provided in 
the Act or any combination thereof; and the Command¬ 
ing General, Army Service Forces and the Commanding 
General, Army Air Forces, are hereby authorized and 
directed to take any and all action which may be neces¬ 
sary or desirable to effect such elimation. 

10 May 1945 


Maurice Hirsch, 

Colonel, General Staff Corps, 
Chairman, War Department Price 
Adjustment Board. 


53 WYNNE AND MORGAN 

COUNSELLORS AT LAW 
STONELEIGH COURT 
WASHINGTON, D. C. 

John S. Wynne 
Jo. V. Morgan 

December 14,1943 

Renegotiation Panel 

War Department Price Adjustment Board 
Room 3-D-633, Pentagon Building 
Washington, D. C. 

Attention: Mr. George H. Knutson 

Captain Reed Stewart, Jr. 

In re: Theodore W. Keller and Dorothy L. Keller, 
Partnership, trading as 
The Howard Manufacturing Company 

Gentlemen: 

Reference is made to a telephone conversation between 
Captain P. R. Hagelbarger and Mr. Henry C. Moeller, Cer¬ 
tified Public Accountant of Omaha, Nebraska, representing 
the Howard Manufacturing Company, in which Mr. Moeller 
stated that he had a conversation with a representative of 
the Revenue Agent’s Office in that city and was told that 
the Howard Manufacturing Company and the individual 
partners thereof would not be permitted to change their 
method of accounting from a cash to an accrual basis for 
the calendar year 1942; and to a suggestion made by Cap¬ 
tain Stewart to the undersigned that a letter be obtained 
from such representative of the Revenue Agent’s Office to 
the effect that such request would not be granted if made. 

Following such suggestions I communicated by long dis¬ 
tance telephone with Mr. Moeller who advised me that such 
a letter cannot be obtained for the reason that no applica¬ 
tion or change in method will be made by the Howard 
Manufacturing Company. In the meanwhile, I received a 
letter from Mr. Moeller dated December 12th, a copy of 
which I append hereto for your information. 
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I think you will remember that in our conference I stated 
that I did not believe that the Commissioner of Internal 
Revenue would grant a request for change in the method of 
accounting and I notice that the pertinent regulation pro¬ 
vides that “Application for permission to change the method 
of accounting employed and the basis upon which the return 
is made shall be filed within 90 days after the beginning of 
the taxable year to be covered by the return”, or, in other 
words, before March 31, 1942, insofar as the calendar year 
1942 is concerned. Moreover, I am impressed with the obser¬ 
vation of the Revenue Agent’s Office that the Howard 
Manufacturing Company, having benefited by the use of the 
cash method cannot ethically change its method when it 
would appear to their advantage to do so. ■ 

I am still of the opinion that this is an instance in which 
renegotiation is not appropriate. Notwithstanding 
54 that, I have attempted to reach an agreement with 
the Price Adjustment Board through you, and to 
that end offered to agree that there were excessive profits 
to the extent of $10,000. Since I have made such offer 1 
have received authority from my principals to increase such 
offer, for the purpose of reaching an agreement, to $30*000. 
I would be grateful if you would advise me, after reconsider¬ 
ing the matter in the light of later developments, whether 
such offer is acceptable to the Price Administration Board. 

It may be, of course, as suggested by Captain Hagel- 
barger, that the Commissioner of Internal Revenue might 
require the Howard Manufacturing Company to report its 
income on an accrual basis. Whether that will affect the 
merits of the matter I am not at this time prepared to say, 
but, if it does so happen, we can at that time consider the 
matter of renegotiation in the light of such adjustments as 
might then be made. 

I want to impress upon you the fact that I am employed 
to, and am anxious to negotiate and to settle by agreement 
the matter of excessive profits, if any. While I realize that 
there is, of course, a wide divergence of opinion in the mat- 




ter, I do hope that some agreement can be reached by the 
Price Adjustment Board and my principals. To that end I 
am at your call to further discuss this matter at any time 
that it will be convenient for you to do so. 

Very truly yours, 

Jo. V. Morgan, 

Attorney in Fact for 
Theodore W. Keller and 
Dorothy L. Keller, trading as 
The Howard Manufacturing Company. 

EncL 


55 Moeller, McPherren & Judd 

Certified Public Accountants 
Omaha National Bank Building 
Omaha, Nebraska 

December 12,1943 

Jo V. Morgan 
Wynee & Morgan 
1025 Connecticut Ave., 

Washington, D. C. 

Re: Keller’s 

Howard Manufacturing Company 
Council Bluffs, Iowa 

Dear Mr. Morgan: 

Reference is made to the renegotiations pending in the 
above entitled matter. 

After I talked to you yesterday afternoon I called the 
Captain and explained to him that I had changed my mind 
regarding switching from the cash basis to the accrual basis 
in income tax reports for the year 1942. 

I had talked unofficially to a representative of the Revenue 
Agent’s Office here in Omaha, and he informs me that the 
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election for 1942 is binding, that the government will not 
approve a change in accounting methods retroactively. He 
stated that we had made our bed for 1942 and had to sleep 
in it. 

Furthermore, it was suggested that a request for a change 
would be unethical as without a doubt w r e would get a tax 
benefit that w T ay, and a request to obtain such a benefit would 
be frowmed upon. 

The Keeler’s are leaving for the west coast Monday 
morning, and arrangements have been completed for taking 
care of the tax payments on December 15th, although not 
along the lines as originally contemplated, but anyway, 
their problem is settled for the time being. 

If any definite arrangements are arrived at in the matter 
of renegotiation I shall be pleased to be informed, as it 
would effect certain fiscal arrangements now pending. 

Sincerely yours, 

(S.) Henry C. Moeller, C.P.A., j 
Henry C. Moeller, C.P.A. 

1124 Omaha National Bank Bldg. 

Omaha, Nebraska 



[Opinion of] 


THE TAX COURT OF THE UNITED STATES 

Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of 
Howard Manufacturing Company, 

Petitioners, 

Y. 

War Contracts Price Adjustment Board, 
Respondent. 

Docket Nos. 317-R, 469-R, 689-R, 691-R, 

After entering into a renegotiation settlement agree¬ 
ment for 1942 on the cash method of accounting, the con¬ 
tractor was placed on an accrual basis for Federal 
taxes. Thereafter, pursuant to provisions of the agree¬ 
ment, renegotiation proceedings were reopened to re¬ 
flect additional excessive earnings of $120,000 received 
on an accrual basis of accounting for 1942. On the 
same date, respondent determined excessive profits for 
1943 on an accrual basis and included therein the 
$120,000 with provision for its elimination by payments 
made under the order for 1942. Held, that the order for 
1943 was one for that year; that it did not renegotiate 
or determine excessive profits, or provide for elimina¬ 
tion or collection of excessive profits, for 1942; that it 
is not ambiguous, doubtful, or uncertain, and, accord¬ 
ingly, is not void in whole or in part. Held, further, 
that if it is void as to the additional amount, it is not 
void as to the other amount. 

• •••••••• 

Excessive profits determined from the evidence. 
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MEMORANDUM FINDINGS OF FACT AND OPINION 

Disney, Judge: These proceedings were duly consoli¬ 
dated for hearing. The petitioners seek redeterminations of 
orders by the respondent determining that they received 
the following amounts of eliminable excessive profits: 

1943 | 

Howard Manufacturing Co. $1,269,275 

• ••••••••• 

The primary issue in each case is whether the petitioner 
therein realized any excessive profits. Collateral questions 
relate to the legality of the orders of the respondent and 
allowance of expenses. The facts set forth in stipulations 
of the parties are found as stipulated. Material portions 
thereof will be stated with the facts found from other 
evidence. 

FINDINGS OF FACT 

• ••••••••!• 

83 On December 31, 1943, the Under Secretary of 
War and the partnership, as the result of renegotia¬ 
tion, executed an agreement by the terms of which they 
agreed that $60,000 of the profits realized during the fiscal 
year ended December 31, 1942, computed on the cash basis, 
should be eliminated and the partnership agreed to pay that 
amount to the United States in installments of $20,000 on 
April 1, August 1 and December 1, 1944. The agreement 
provided that the finding was a final and conclusive deter¬ 
mination of the partnership’s profits, which should be elimi¬ 
nated, subject to a right in the Under Secretary of War to 
reopen the renegotiation upon a showing of fraud, or a 
wilful misrepresentation of a material fact or in the event 
the return of the partnership, filed on the cash basis, was 
rejected and at the request of Federal tax authorities was 
changed to an accrual basis, in which latter event the 
partnership was to give prompt notice to the War Depart- 


ment Price Adjustment Board and file with it a copy of 
the amended return. 

The partnership filed its returns for the calendar 
84 years 1942 and 1943 on the cash basis. In a report 
made on June 28, 1944, a copy of which was sent to 
the partnership on July 12, 1944, by the Acting Internal 
Revenue Agent in Charge, Omaha, Nebraska, a represent¬ 
ative of the Bureau of Internal Revenue, determined that 
the partnership must compute its income on “the accrual 
basis of accounting.” The report contains a statement that 
the partners and their accountants, who were named, had 
been interviewed “as to findings and they agree.” The 
report increased the net income of the partnership in 1942 
by $121,537.06 and in 1943 by $105,967.61, chiefly due to the 
change in method of accounting. 

Prior to May 10, 1945, the respondent was engaged in 
renegotiating the partnership for the fiscal year ended 
December 31, 1942. 

On May 10, 1945, the War Department Price Adjustment 
Board made a unilateral order, signed by Colonel Maurice 
Hirsch, determining that $180,000 of the profits realized by 
the partnership for the fiscal year ended December 31,1942, 
were excessive, and that there should be applied thereto as 
a credit any amount paid pursuant to the renegotiation 
agreement of December 31,1943. No appeal was taken from 
that order. 

A unilateral order issued on May 10, 1945, by the War 
Department Price Adjustment Board, acting on behalf of 
the War Contracts Price Adjustment Board, and signed by 
Colonel Maurice Hirsch, involving renegotiation of the 
partnership for the fiscal year ended December 31, 1943, 
determined excessive profits in the amount of $1,150,000, 
and that $1,149,275 thereof after adjustment on account of 
taxes other than Federal taxes, should be eliminated; each 
amount exclusive of the amounts referred to in the next 
paragraph of the order, which read as follows: 
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85 As a result of such renegotiation, it is hereby 
further determined that in addition to the 
amounts referred to in the preceding paragraph, 
$120,000 represents an additional portion of the Con¬ 
tractor’s profits derived from contracts with the De¬ 
partments and subcontracts which is excessive within 
the meaning of the Renegotiation Act and which should 
be eliminated under this order except that no part of 
such sum of $120,000 shall be eliminated hereunder 
which is or shall be repaid by cash, tax credit, or other¬ 
wise pursuant to the determination dated 10 May 1945 
issued by me with respect to the fiscal year of the Con¬ 
tractor ended 31 December 1942. (In making this com¬ 
putation, payments by the Contractor to the Treasurer 
of the United States pursuant to the renegotiation 
agreement dated 31 December 1943 referred to in such 
determination shall not be considered payments pursu¬ 
ant to such determination.) 

The partnership on June 25,1945, requested the respondent 
to review the order. On August 25, 1945, the partnership 
was notified by the respondent by letter that the order of 
May 10, 1945, referred to in this paragraph, would not be 
reviewed and that the order was deemed to be its deter¬ 
mination. On June 13, 1949, the United States filed suit 
against Keller and his wife and the partnership in the 
District Court for the Southern District of Iowa, Western 
Division, in which the plaintiff asked for judgment against 
the defendants in the amount of $203,081.15 ($1,269,275, 1 
less $1,066,193.85) growing out of the order. 

• •#**••••• 

Petitioners received the following excessive profits dur¬ 
ing the fiscal years in controversy: 

Petitioner 1943 

Partnership $1,100,000 

• * • • • • • • • i • 


1 The complaint shows that the $1,269,275 is composed of 
$1,149,275 excessive profits eliminated for 1943 and “in addition 
there is the further sum of $120,000.” 




87 


OPINION 


The two principal contentions presented by this case are: 

(a) Whether, as the Kellers as petitioners contend, as to 
Docket No. 317-R, the order of the War Contracts Price 
Adjustment Board is wholly void as a matter of law; and 

(b) whether, as to all docket numbers, the profits of the 
several entities for the years involved were excessive, and 
if excessive, in what amount. 

(a)-l. Petitioners contend that administrative determi¬ 
nations must be within granted statutory authority and, 
therefore, argue that the order is void because outside the 
statute and beyond the jurisdiction of the Board and this 
Court. Petitioners consider it an order as to 1943, which 
shows on its face that $120,000 relates to and renegotiates 
profits of 1942 or has to do with elimination or collection 
of excessive profits for 1942 and in either case is void in 
toto since the Board had no jurisdiction to make deter¬ 
minations, orders or directives dealing with renegotiation 
for 1942; also, that the order was doubtful, ambiguous and 
uncertain in terms and did not clearly advise the petitioners 
of the determinations against them and is, therefore, wholly 
void. In our view, however, the order is one for 1943 both 
as to the $1,150,000 and as to the $120,000 and it neither 
renegotiates for 1942 nor makes an order or directive deal¬ 
ing with renegotiation for 1942, or regarding the elimina¬ 
tion or collection of excessive profits realized in 1942. The 
order shows on the face thereof that the fiscal year 1943 
was the subject thereof, that $1,150,000 in one item, and in 
addition thereto $120,000 in a second item was determined 
to be excessive and subject to elimination. So far, obviously, 
the order is not void for the statute does not require the 
amount determined to be excessive profits and eliminable 
to be stated in one item. The order then goes on to pro¬ 
vide that the $120,000 should also be eliminated ex- 
88 cept, in substance, any part of that sum repaid by 
cash, tax credits or otherwise, pursuant to a deter¬ 
mination with respect to the fiscal year 1942. In our view, 
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there is in this order no determination of excessive profits 
for 1942. This is indicated by the reference to a separate 
determination under a separate order, for 1942. 2 The refer¬ 
ence to 1942 is merely explanatory of the reason why this 
order, for 1943, provides for a conditional diminution of 
the elimination as to the $120,000 item. Under the Renegoti¬ 
ation Statute, section 403(c)(6), the power to eliminate is 
very broad and we see nothing beyond the jurisdiction of 
the Board, to prevent it, in eliminating excessive profits for 
1943, from limiting the amount of elimination thereof be¬ 
cause of matters having something to do with 1942, such 
as possible duplication of an elimination for 1942. Though 
such limitation on elimination “relates to profits accrued in 
the calendar year 1942,” as petitioners urge, that does not 
mean that there is renegotiation or determination of exces¬ 
sive profits for the year 1942 or that an order or directive 
was made to eliminate or collect excessive profits for 1942. 
It was one “regarding the elimination or collection of exces¬ 
sive profits” for 1942 only in the sense that reference was 
made to the fact of possible repayment pursuant to the 
order for 1942, as the cause or justification for cutting down 
the amount of elimination for 1943. Neither the statute nor 
logic forbids such reference. We conclude that the order is 
not void upon the ground that it provided for renegotiation, 
determination, elimination or collection of excessive profits 
for the year 1942. 

89 (a)-2. Passing now to the petitioners’ contention 

that the order is doubtful, ambiguous, uncertain in 
terms and does not clearly advise the petitioners, the Kellers, 
of the determination made against them: We fail to find 
it so. On the contrary, it seems to us definite a.nd certain. 
It states that the fiscal year for which the renegotiation 
proceeding was commenced was 1943, and determines that 
as a result of such renegotiation $1,150,000 is excessive 

2 Maurice Hirsch, the same officer who on May 10, 1945, issued 
the order, which was adopted on August 25, 1945, by the respond¬ 
ent, resulting in the appeal here, also on May 10, 1945, issued the 
order as to 1942. 





profits, of which $1,149,275 should be eliminated. It then 
immediately states that those amounts “are exclusive of 
the amount referred to in the next paragraph 77 and then 
in the next sentence states that “as a result of such deter¬ 
mination it is hereby further determined that in addition 
to the amounts referred to in the preceding paragraph 
$120,000 represents an additional portion of the contractor’s 
profits * * * which is excessive * * * and should be eliminated 
under this order * * V 7 So far, it is wholly clear, it seems 
to us, what the order means and that it is one for 1943. 
Immediately following the language last quoted, the order 
proceeds “ * * * except that no part of such sum of $120,000 
shall be eliminated hereunder which is or shall be repaid 
by cash, tax credits, or otherwise pursuant to the determina¬ 
tion dated 10 May 1945 issued by me (Maurice Hirsch) 
with respect to the fiscal year of the contractor ended 31 
December 1942. 77 We find nothing indefinite or ambiguous 
added by this language. It merely and plainly provides 
that the elimination of $120,000, just above provided for, 
(in addition to $1,149,275) may be diminished, in case and 
to the extent of collection under a separate order made for 
1942. To us, this appears altogether clear and definite. 
Though the petitioners also appear to find indefiniteness in 
the language immediately following, in effect, that in mak¬ 
ing the computation, payments pursuant to an agreement 
dated December 31, 1943, shall not be considered, 
90 here again there is no sound ground for claim of am¬ 
biguity. Excessive profits of 1942, at first, had on De¬ 
cember 31, 1943, been agreed to be $60,000 and payment 
thereof aranged for, but then had been increased to 
$180,000, with provision for credit for payments made under 
the agreement of December 31, 1943; and it is obvious that 
the intent, in the order here involved, was to provide against 
the application of any of the $60,000 already paid, on the 
$120,000 unpaid. Though" this is not explained in words in 
the order, it was well known to the parties, and we see 
therein no ground for contention of ambiguity or lack of 
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clear advisement of the determination. Indeed, though on 
brief the petitioners argue, in substance, that they were 
entrapped and snared, it seems to us that the order instead 
of so doing, carefully protected the petitioners against pos¬ 
sibility of double elimination of any part of the $120,000 
from profits. In order to protect 3 against the question of 
cash or accrual basis (depending upon which, the $120,000 
might be profit in 1942, or on the other hand 1943), the 
Board might merely have made a determination that 
91 the excessive profit for 1943 was $1,270,000 despite 
the fact that another order, for 1942, had been entered 
for $120,000, which amount, if in fact petitioners were upon 
the accrual basis for both years, would be duplication. In¬ 
stead of so doing, the Board though making, in our view, a 
determination of $1,270,000, in two items, for 1943^ then 
expressly provided against duplication of elimination, by 
the paragraph complained of. This, in our view, is the op¬ 
posite of entrapment and the order does not fail clearly to 
advise the petitioners of the determination and is not am¬ 
biguous, doubtful or uncertain. j 

3 The necessity for consistency between accounting method and 
treatment by the Board seems apparent; for if the tax credits 
allowable by statute were upon one accounting basis, and deter¬ 
mination of excessive profits on the other, the result might be, in 
one case, that tax credits wiped out the excessive profits, or in an¬ 
other case that the tax credit would be unfairly small in comparison 
with the excessive profits determined. Moreover, Section 302 of 
the Renegotiation Regulations, headed “Differing accounting meth¬ 
ods,” specifically provides, not only that ordinarily renegotiation 
will be upon the same basis as used for Federal income tax pur¬ 
poses, but that if one year is renegotiated on a method different 
from that employed in the preceding year, adequate provision must 
be made so that “ renegotiate business will not escape renegotiation 
because of the change * * * The validity of the regulation is 
not attacked by the petitioners. 

Regardless, however, as to whether the Board was sound in its 
reason for drawing the order for 1943 so as to protect against 
change in accounting system, it seems obvious that that was the 
reason and that reference to 1942 was only by way thereof, and 
not renegotiation for 1942. 
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The petitioners argue that no portion of the order may be 
deleted and that it may not be modified, implemented, re¬ 
vised or amended. In this, of course, petitioner is correct; 
but that view overlooks the vital principle that a judgment 
though void in part is not by reason thereof rendered void 
in its entirety, if the void part is separable from the re¬ 
mainder. The weight of authority is that a separable though 
void portion of a judgment does not vitiate the remainder. 
34 C.J. 510; 49 C.J.S. 881; 31 Am. Jur. 11405, p. 68; Freeman 
on Judgments, 5th Ed., H324, pp. 648-649; Hamilton v. 
Brown, 161 U.S. 256; Joseph v. Coffey, 85 P.(2d) 425; 
Liuzza v. Bell, 104 P.(2d) 1095; Hoover v. Roberts, 74 P. 
(2d) 152; Maslen v. Anderson , 128 N.W. 723 ; Audas v. High¬ 
land Land do Bldg. Co., 205 Fed. 862; Lane v. Becton, 35 
S.E.(2d) 334; In re Denney, 47 Fed. Supp. 36; aff’d., 135 
Fed.(2d) 184. No distinction appears in this respect be¬ 
tween judgments and orders of administrative bodies, such 
as the Board here involved. The distinction between an 
order and a judgment is, in general, that a judgment is final. 
In re Kennedy f s Estate, 281 N.Y.S. 278. The order here in¬ 
volved was final, subject only to appeal. A judgment need 
not be so denominated. State v. Industrial Commis- 
92 sion, 67 N.E.(2d) 70. The order in this matter was 
in the nature of a judgment within the cited principle. 
In the Denney case, cited above, the order was made by a 
“conciliation commissioner,” under the Fraser-Lemke 
Farm Mortgage Moratorium Act—clearly an administra¬ 
tive officer. It seems clear that the paragraph of the Board’s 
order with reference to the $120,000 and elimination thereof 
is wholly separable and in fact specifically and apparently 
carefully separated from the remainder of the order, and 
that its content, excepting from elimination the amount eli¬ 
minated under the order for 1942, is logically completely 
separable. Therefore, even if we were to assume that the 
reference to elimination and to 1942 was pro tanto a deter- 
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mination as to 1942, under tlie above authority, the rest of 
the order would not thereby be rendered void. 4 

Adoption of this principle is not deletion, implementation, 
modification, revision or amendment of the order. We con¬ 
sider it as a whole, but upon such consideration it becomes 
patent that the paragraph complained of and the provisions 
therein contained (for diminution of elimination of 
$120,000) are separated and separable from the rest of the 
order, and that the determination of the first item of 
$1,150,000 is under the above authorities not, by the provi¬ 
sion complained of, rendered void. The record before us 
indicates that the $120,000 item is collectible and eliminable 
under the separate order, as to 1942, no appeal therefrom 
having been taken; and that the petitioners are, therefore, 
in no danger from double elimination of the $120,000 from 
profits. The fact that in a Federal court in Iowa collection 
is sought on the full amount of $1,269,275, 5 less ap- 
93 propriate tax credits is, of course, evidential here, 
but it is only evidential and if we assume that such 
court could or would in the face of the provision of the or¬ 
der for 1943, for application of amounts paid under the 
order for 1942, render judgment in the entire amount, it 
would not demonstrate that in this matter the order, for 
1943, here complained of, is void. 

We conclude and hold that the order was one in its 
entirety for 1943, that it did not renegotiate or determine 
excessive profits, or provide for elimination or collection of 

4 The respondent in this proceeding contends for only $1,150,000 
as excessive profits. 

5 The complaint calls the $1,149,275 excessive profits for 1943, 
which should be eliminated, then adds: ‘‘the further sum of 
$120,000” with out explanation or reference to year. Thus the 
contention may in that case be that the $120,00*0 is from 1942, 
and that the suit covers both, years. The complaint fails to indi¬ 
cate that the entire $1,269,275 is sought as excessive profits of 
1943. Further proceedings in the case were not placed in evi¬ 
dence here. 


excessive profits, for the year 1942; further, that it is not 
ambiguous, doubtful or uncertain in its terms, and clearly 
advises the petitioners of the determination made against 
them and is not void in whole or in part, but that, even if 
we considered it void as to the paragraph complained of and 
as to $120,000, it is not void in the determination of exces¬ 
sive profits in the amount of $1,150,000 to be eliminated in 
the amount of $1,149,275. 

• ••••••••• 


100 Discussion of some of the factors present in the pro¬ 
ceedings is not to be construed to mean that other 
material evidence has not been considered. All the facts 
having a bearing on the question must be taken into account 
in reaching redeterminations. After careful consideration 
of all of the evidence, in the light of argument of counsel, 
we conclude and find that the petitioners received excessive 
profits in the following amounts: 


Petitioner 

Partnership 


Year 

1943 


Amount 

$1,100,000 

• • • • 


Orders will be issued accordingly . 


57 


101 THE TAX COURT OF THE UNITED STATES 

WASHINGTON 


Docket No. 317-R 


Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of ; 
Howard Manufacturing Company, 
Petitioner, 

v. 

War Contracts Price Adjustment Board, i 
Respondent. 


DECISION S 

Pursuant to the determination of the Court, as set forth 
in its Memorandum Findings of Fact and Opinion, entered 
December 27, 1950, it is 

Ordered and Decided: That the amount of petitioner’s 
excessive profits for the fiscal year ended December 31, 
1943, is $1,100,000. 

Enter: 

(Signed) R. L. Disney, 

Judge. 


Entered Dec. 28, 1950 
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102 Filed Jan. 23, 1951 

THE TAX COURT OF THE UNITED STATES 


Docket No. 317-R 


Theodore W. Keller and Dorothy L. Keller, 
Co-Partners Trading Under the Name of 
Howard Manufacturing Company, 
Petitioners, 

v. 

War Contracts Price Adjustment Board, 
Respondent. 


*#•**•#••* 

PETITIONERS' MOTION FOR RECONSIDERATION 

Come now the petitioners herein in these proceedings and 
move this honorable court to reconsider its opinion entered 
in these proceedings on the 27th day of December, 1950, 
because of the following errors of fact and law appearing 
in the findings and opinion of the court: 

As to Docket No. 317-R 

1. (317-R) The petitioners are clearly entitled to a find¬ 
ing that, in making the order appealed from in this proceed¬ 
ing, the War Contracts Price Adjustment Board undertook 
to, and did, renegotiate profits of the petitioners which the 
petitioners realized in the calendar (fiscal) year 1942, and 
undertook to, and did, make an order directing the elimina¬ 
tion of such excessive profits. 

2. (317-R) The court erred by failing to conclude as a 
matter of law that in the order appealed from in this pro¬ 
ceeding, the War Contracts Price Adjustment Board under¬ 
took to, and did, renegotiate excessive profits realized by 
the petitioners in the calendar (fiscal) year 1942, and under- 
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took to, and did, make an order eliminating such excessive 
profits. 

3. (317-R) The court erred by concluding as a matter of 
law that the War Contracts Price Adjustment Board was 
acting within its granted statutory authority when it made 
and promulgated the order appealed from herein. 

4. (317-R) The court erred in failing to conclude 
104 as a matter of law that the order appealed from in 
this proceeding was free from doubt, ambiguity, and 
uncertainty, and hence a valid order. 

6. (317-R) The opinion of the court is not supported by 
and is in conflict with the facts found by the court. 

7. (317-R) The court erred by concluding as a matter of 
law that the determination of the “Board’ 7 in this proceed¬ 
ing -was a separable order and that it could be void in part 
and yet retain validity. 

8. (317-R) The construction given to the order appealed 
from in this proceeding by this court amounts to revision, 
amendment, deletion, and implementation of the order, and 
absent such construction the order appealed from is wholly 
void. 

9. (317-R) The opinion and conclusion of this court is 
conflicting, and considered in its entirety contains many 
contradictions and repugnancies. To sustain its opinion 
the court has afforded to the order appealed from different 
meanings, some of which are directly contradictory of, and 
repugnant to the others. 

10. (317-R) On the facts found in this proceeding the 
court has erroneously concluded that the petitioners realized 
excessive profits for the calendar year 1943. 

11. (317-R) On the whole record and on the facts found, 
the court erred as a matter of law by concluding thgt the 
order appealed from in this proceeding was valid and con¬ 
ferred jurisdiction on this court to redetermine petitioners’ 
excessive profits. 




• ##••• 






Wherefore, The premises considered, the petitioners in 
this proceeding respectfully move the court to reconsider 
its findings and opinion heretofore rendered herein, and on 
reconsideration to make such findings and render such opin¬ 
ion as will correct the errors of fact and law herein pointed 
out to the court, and for such other and further relief as 
may, in the opinion of the court, seem just and proper. 

Petitioners’ suggestions in support of this Motion are 
submitted herewith. 


(S.) W. H. Cloud, 

1210 Waltower Building, 
Kansas City, Missouri, 

(S.) Chas. E. Swanson, 

Park Building, 

Council Bluffs, Iowa, 
Attorneys for Petitioners. 

[Motion denied Jan. 29, 1951, by Judge Disney] 
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1 Official Report of Proceedings 

BEFORE 

THE TAX COURT OF THE UNITED STATES 


Docket No. 317-8 et al., 469-R, 689-R, 691-R 

Howard Manufacturing Co., et al., 
Petitioner 

v. 

War Contracts Price Adjustment Board, 
Respondent. 


Volume No. 1 j 

Hearing at Kansas City, Mo. 

Date: December 13,1949 
Page 1-169 

• • « * * • • • 

25 Mr. Cloud: j 

* * * Now, as to the 1943 determination in 317-R, we 
have invoked the jurisdiction of this court by appeal. Yet 
we will ask this court to carefully view that determination 
from its four corners and the circumstances under which 
it was made, and we will ask this court to determine 
that that determination is utterly void as not being in 
compliance with the statute, not being made in compliance 
with the statute, as being predicated upon considerations 
other than those which should be considered in connection 
with that determination. 

We take the position that the determination by 

26 the War Contracts Price Adjustment Board, having 
in mind the finality which the language of the statute 

has thrown around those determinations, we take the posi¬ 
tion it should stand or fall as being void or otherwise, hav¬ 
ing in mind the face of the determination and the facts 
and circumstances under which it was made, so we shall ask 




Your Honor, and will undertake to produce proper argu¬ 
ment at the proper time, to find that determination utterly 
void. 

The Court: Right there, Mr. Cloud, you understand, I 
take it, that we do not ordinarily listen to argument at the 
time of trial. The arguments are in brief. 

Mr. Cloud: That is why I am calling this to your atten¬ 
tion. I thought it would be wise for me to do it, having in 
mind some of the proof which will be adduced. I just 
thought it was an introduction to the situation. That is all. 
It isn’t my purpose to argue. We will submit briefs. There 
will be other legal questions arise as to which we will submit 
briefs. 

27 The Court: I wish you would go this much farther: 

Give me an idea—of course, it has crept in in your 
statement anyway—but I wish you would outline your as¬ 
signments of error. 

You have, of course, mentioned arbitrariness and all that, 
but upon what specific matters do you rely as assign¬ 
ments of error? 1 notice you bring in the question of 
unconstitutionality. 

Mr. Cloud: I wonder if I might say, except as it might 
appear because of failing to comply with the provisions of 
the statute, that the statute has been unconstitutionally 
applied in making these determinations, we won’t press that 
assignment of error. I think those questions have been 
reasonably well decided. 

The Court: They seem to have been pretty well threshed 
out. 

Mr. Cloud: We are not pressing the constitutional 
questions. 

*#*#*#**•# 

[Hearing at Kansas City, Mo., Dec. 15, 1949] 

488 The Court: You therefore say that the offer of this 

instrument to which you are objecting would not 
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prove or tend to prove that this 1943 renegotiation covered 
1942. 

Mr. Leathers: Yes; because the terms of the order itself, 
which are before the Court, make clear what the conditions 
of that collection remedy are and are, if anything, merely 
a part of that collection remedy as to which this Court has 
no concern. 

Mr. Cloud: May I be heard a moment? 

489 The Court: Yes. j 

Mr. Cloud: Counsel, I think, very clearly says that 

this Court has no jurisdiction to alter or amend or determine 
the order or determination on which the appeal was taken. 
The appeal is lodged on the order or determination as made 
by the renegotiating authorities. 

Now, counsel directly argues that because of some little 
difference in nomenclature between these two sections or in 
language employed—the second section I am talking 
about—the additional renegotiation, the one subsection to 
the fifth paragraph— 

The Court: Y es, the one beginning, “Asa result. ’ ’ 

Mr. Cloud: Counsel argues that that is limited only to 
the matter of elimination of excessive profits. I am there¬ 
fore offering this exhibit 60, the petition in the District 
Court, to show that it is the intention of the Government of 
the United States, and they have made demand for and $ued 
these contractors for a total amount here which represents 
the determination of a million—whatever it is—and the ad¬ 
ditional $120,000. We are held responsible in this action 
for that. 

Now, I have tried on former occasions—I don’t want to 
submit counsel to any embarrassment, but do I understand 
you waive the collection of this $120,000 in this instrument? 

Mr. Leathers: Not at all. Not at all. It is our position 
that that is a part of the collection remedy which may 

490 or may not be properly included in the order. 

The Court: Let me see this petition, the two 
exhibits you are offering. 



Mr. Cloud: I would like to call the attention of the Court 
to paragraph 3 of respondent’s answer in this case in which 
the respondent—it appears on page 2 of respondent’s an¬ 
swer—in which it is stated, “Respondent denies the allega¬ 
tions contained in paragraph 3 except that it admits that 
the respondent determined petitioner’s excessive profits for 
their fiscal year ended December 31, 1943, to be $1,150,000, 
plus $120,000 as set forth in the unilateral determination.) 

The Court: Of course, that last language qualifies the 
flatness of the first part of the statement, and does, I quite 
agree with you— 

Mr. Leathers: On the point of pleading, Your Honor, I 
draw your attention first to exhibit V attached to the 
amended petition in which the respondent’s letter forwarded 
for the unilateral year is discussed, and to the prayer for 
relief in respondent’s answer which limits the prayer to 
$1,150,000, being the amount before the application of State 
tax credits. 

The Court: Well, I am inclined to agree with you, and I 
am partly affected in that regard by the language of this, 
“As a result of renegotiation,” paragraph, the one we have 
been talking about. I think that is something added to, not 
a part of the determination, which, of course, is the 
491 basis of our jurisdiction. 

I don’t see that it is going to extend the trial here, 
and it certainly isn’t going to control the decision as to 
whether we do have 1942 before us or do not, which I will 
eventually have to decide, for this exhibit to come in in 
pursuance of the petitioners’ theory, although I think he 
is probably wrong in his theory. 

Mr. Cloud: Your Honor, I am not going to undertake to 
renegotiate 1942 here. I don’t propose to do it. I have 
no purpose in doing it. 

The Court: What are you doing? 

Mr. Cloud: I wonder if I can explain for a moment. 

Mr. Leathers: May I interrupt for a moment. It might 
clarify this situation materially if we are clearly agreed on 
the record as to the status of the 1942 proceeding. 
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If I am wrong in this correct me, but I think it is clear 
that there was a unilateral covering that year, that that uni¬ 
lateral was issued By the Secretary of War as is required 
under the 1942 Act, the respondent in this case not being a 
party to that proceeding, and also that there has been no 
application to the Tax Court based upon that $180,000 
unilateral; that is correct, isn’t it, Mr. Cloud? 

Mr. Cloud: I will go part way. 

Now, if I may state my position, and I would like for a 
moment to indulge in privilege that I think counsel 
492 should be entitled to in this matter. I have tried for 
2 or 3 years in the Attorney General’s office in Wash¬ 
ington and before the United States attorney in Iowa to get 
the Government of the United States to elect as to how they 
propose to proceed in connection with the renegotiation de¬ 
termination and recovery suits against these contractors for 
1942 and 1943. 

I have just asked the representative of the Attorney Gen¬ 
eral’s office in your presence if he would now elect as to how 
he proposed to proceed and under which suit he would 
proceed in the District Court in Iowa, and he refuses to do it. 

The Court: Now, let me interrupt you a little bit there. 
Is what you are doing here an attempt to force an election? 

Mr. Cloud: I have that in mind, among other things. Let 
me make my position a little more clear. I am not seeking— 
and Your Honor, I think, has been apprehensive I was try¬ 
ing to seek in this proceeding a 1942 renegotiation. I have 
offered no evidence— 

The Court: I don’t know why you say “apprehensive.” 
I am just trying to find out what you are seeking. 

Mr. Cloud: I am not seeking a redetermination by this 
Court for the fiscal period or calendar year 1942, but in¬ 
volved in this proceeding are profits in 317-R which are 
profits which may have been properly attributable to the 
calendar year 1942. 

Now, I have been sued for a determination of ex¬ 
cessive profits to be eliminated in the 1942 year and 
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in the 1943 year in the same court by different petitions on 
different orders. I have been told by the Attorney General’s 
office that on the order of determination in 317-R, which 
is the order of determination attached to that petition which 
Your Honor has before you and which he is ruling on now, 
that recovery could be had against the contract for the 
$1,150,000 less the Iowa taxes, plus the $120,000. 

I have been told that recovery can be had in the 1942 
action. Nobodv has ever waived or elected. Now, we are 
trying the 1943 determination here. That is before this 
Court, by the plain intendment and language of the plead¬ 
ings and the evidence, and I want to show that the Govern¬ 
ment is undertaking—it is well enough for announcement to 
be made here that we can just eliminate this $120,000; that 
is, if that should be added to the excessive profits for 1943 
as disclosed by these exhibits we have filed in this stipula¬ 
tion, I want that determination here. 

Now, I said I would go so far with counsel in his last 
statement. It may be—and I don’t want to take too much 
time of this Court—but it may well be that I have effec¬ 
tively appealed from that 1942 determination in this docket 
317-R although I don’t maintain that I filed a petition as to 
that $180,000 determination within the period fixed by the 
statute, but if this Court has jurisdiction of this 
494 $120,000 under this appeal as excess profits for this 

calendar year 1943 involved, or fiscal year, then that 
$120,000 of the contractor’s excessive profits, whatever year 
it belonged to, has been renegotiated, whether regularly 
or not. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


In the Opinion of Respondent the Questions Presented are: 

1. Does the Court have jurisdiction to review an order 
of the Tax Court where there is no constitutional issue and 
no issue as to jurisdiction to renegotiate for 1943 and the 
only contention made is that the order of the War Contracts 
Price Adjustment Board for 1943 was “ambiguous” and 
“void” because it included profits which, as an accounting 
matter, fell into the 1942 fiscal year? 

2. Assuming but not conceding that the Court has juris¬ 
diction to review, is an order of the Tax Court determin¬ 
ing excessive profits of $1,100,000 for the year 1943 void 
because the order of the Board which petitioners appealed 
to the Tax Court not only 

(a) determined excessive profits of $1,150,000 from 
profits admittedly falling into 1943 on either the cash 
or accrual method of accounting; but also 

(b) directed elimination of an additional $120,000 
unless the $120,000 was eliminated under a 1942 deter¬ 
mination of excessive profits when the $120,000 fell into 
1942 or 1943 depending upon whether petitioners were 
held to be on the cash or accrual basis of accounting? 
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tlniteb States Court ot Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,031 

Theodore W. Keller and Dorothy L. Keller, Co-Part¬ 
ners Trading Under the Name of Howard Manu¬ 
facturing Company, petitioners on Review 

v. j 

United States of America, respondent on Review 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

Tills is a petition to review an order of the Tax Court 
entered after the Tax Court redetermined de novo the ex¬ 
cessive profits of the partnership for the fiscal year 1943. 

The petitioners on review here filed the petition in the 
Tax Court, and the relief requested was that the Tax Court: 

(a) redetermine excessive profits; and 

(b) determine that respondent’s determination of ex¬ 
cessive profits was void because: 

“ * * * the pertinent provisions of the Act as inter¬ 
preted by the respondent and applied to petitioners, 
are violative of the Constitution of the United States 
and that the determination of the respondent is void 
because of not bavin" been made in accordance with the 
provisions of the statute * * (J.A. 17-18). 

At the commencement of the hearing in the Tax Court, 
petitioners waived and abandoned the constitutional issue 
(J.A. 62). 


(l) 





The Tax Court decided the issue of the amount of ex¬ 
cessive profits de novo and reduced the amount to $1,100,000 
(J.A. 47, 49). 

The pertinent facts set forth chronologically are: 

1. On December 31, 1943 the petitioners signed a bilateral 
agreement fixing excessive profits of $60,000 for the year 
1942. This agreement was based upon the cash method of 
accounting which petitioners then claimed and upon which 
method the partnership tax returns for 1942 and 1943 had 
been filed (J.A. 35-38, 42-45). 

2. However, the bilateral agreement provided that if the 
method of accounting for tax purposes was changed from 
cash to accrual the government might reopen the renegotia¬ 
tion (J.A. 37). The significance of the change from cash 
to accrual was, of course, that on the accrual basis certain 
items (chiefly accounts receivable) would be accrued in 1942 
and hence taxable and renegotiable in 1942 even though not 
received until 1943 and therefore properly 1943 income on 
the cash basis (See J.A. 33, 53). 

3. About July 12, 1944 the Bureau of Internal Revenue 
insisted that petitioners change from a cash to an accrual 
basis with the result that approximately $120,000 of in¬ 
come and profit was shifted from 1943 income to 1942 in¬ 
come (J.A. 32-35, 53). 

4. Thereafter there were further renegotiation proceed¬ 
ings with respect to 1942 as provided for in the contract. 
Agreement was not reached and on May 10, 1945, the War 
Department Price Adjustment Board issued a unilateral 
order determining excessive profits for 1942 of $1SO,000 or 
$120,000 more than under the bilateral agreement. In the 
order, credit was given against the $180,000 for amounts 
paid under the $60,000 agreement (J.A. 39-41). 

5. On the same day, May 10, 1945, a unilateral order 
under delegated authority was issued determining exces¬ 
sive profits for 1943 in the amount of $1,150,000 plus an 
additional $120,000. Provision was made that to the ex¬ 
tent that the $120,000 was paid under the 1942 unilateral 
order the additional $120,000 in 1943 should be pro tavto 
discharged (J.A. 22-24). 
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6. No petition to the Tax Court was filed with respect to 
the unilateral order covering the year 1942 (J.A. 66). 

7. The 1943 order was adopted by the War Contracts 
Price Adjustment Board (hereinafter sometimes called 
“the Board”) and in March, 1949 the amended petition 
upon which the case went to trial was duly filed in the Tax 
Court with respect to the unilateral order covering the year 
1943 (J.A. 13 et seq.). 

8. In April, 1949 respondent’s answer was duly filed. In 
the answer, respondent asked the Tax Court to determine 
excessive profits for 1943 of only $1,150,000 (J.A. 25 et scq .; 
28). 

9. In June, 1949, the United States filed suit in the Dis¬ 
trict Court, Southern District of Iowa, to execute the 1943 
order and collect the excessive profits (J.A. 49). 

10. On December 13, 1949, and thereafter hearings were 
held before Judge Disney of the Tax Court with respect to 
1943 (J.A. 61 et seq.). At that time, petitioners, by their 
counsel, 

(a) abandoned the Constitutional issues suggested 
in the petition (J.A. 62); and 

(b) had not yet taken a definite position as to 
whether the $120,000 item fell into 1942 or 1943 (J.A. 
66 ). 

11. After a full hearing, by memorandum opinion and 
order dated December 28, 1950, the Tax Court, by Judge 
Disney, determined petitioners’ excessive profits for 1943 
to be $1,100,000 (J.A. 46-51). 

The instant petition for review is from the order of the 
Tax Court (J.A. 2 et seq.). 

STATUTES INVOLVED 

The statutes involved are set forth in Petitioners’, Brief 
at page 6 et scq. ; 

SUMMARY OF ARGUMENT 

1. This Court lacks jurisdiction to review the issue pre¬ 
sented by petitioners since it presents neither a constitu- 
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tional nor a jurisdictional question. Pscity <£ Fuhrman, 
In-c. v. Secretary of War 87 App. D. C. 47, 182 F. 2d 985. 

(a) The issue of the constitutionality of the Renegotia¬ 
tion Act was waived and abandoned at the commencement 
of the hearings in the Tax Court (J. A. 62). 

(b) The only real issue presented to and decided by 
the Tax Court was the amount of excessive profits which 
the Tax Court reduced to $1,100,000. To resolve the ac¬ 
counting problem caused by petitioners’ change over from 
cash to accrual accounting, the determination of the Board 
was stated in two sums—$1,150,000 and $120,000. Despite 
petitioners’ attempt to pose a jurisdictional question, the 
issue is purely one of accounting, over which the Tax Court 
has exclusive jurisdiction. 

2. Assuming but not conceding the jurisdiction of the 
Court to review the issue here presented, the Tax Court 
decision is valid. The order of the War Contracts Price 
Adjustment Board which determined excessive profits in 
two sums was not void, since: 

(a) The order was clear and unambiguous; and 

(b) The order related only to the determination of ex¬ 
cessive profits for the year 1943. The determination was 
stated in two sums instead of a single sum solely for the 
protection of the the petitioners, and they should not be 
heard to urge that such action makes the order “void”. 

ARGUMENT 

I 

The Issue Here Presented Is Neither Jurisdictional Nor Con¬ 
stitutional and the Court Lacks Jurisdiction to Review 

Section 403 (e) (1) of the Renegotiation Act, under which 
tins case was presented to the Tax Court, provides: 

“Section 403(e). (1) Any contractor or subcontrac¬ 
tor aggrieved by an order of the Board determining 
the amount of excessive profits received or accrued by 
such contractor or subcontractor may, within 90 days 
* * * file a petition with the Tax Court of the United 
States for a redetermination thereof. Upon such fil¬ 
ing such Court shall have exclusive jurisdiction, by 
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order, to finally determine the amount, if any, of such 
excessive profits received or accrued by the contractor 
or subcontractor, and such determination shall not be 
reviewed or redetermined by any court or agency. 
The Court may determine as the amount of excessive 
profits an amount either less than, equal to, or greater 
than that determined bv the Board. A proceeding be¬ 
fore the Tax Court to finally determine the amount, if 
any, of excessive profits shall not be treated as a pro¬ 
ceeding to review the determination of the Board, but 
shall be treated as a proceeding de novo. * # •’’( Peti¬ 
tioners’ Brief P. 7). 

The meaning of this section has been discussed by this 
Court and by the Supreme Court on several occasions. 1 

From these cases, one rule is apparent, namely, that the 
Tax Court has exclusive and unreviewable jurisdiction to 
determine the amount of excessive profit, including ques¬ 
tions of both law and fact in such determination. 

And upon analysis it appears that the only question pre¬ 
sented to or decided by the Tax Court in the instant case 
was the question of the amount of excessive profits. 

In their brief, petitioners attempt to raise both a. con¬ 
stitutional and a jurisdictional question (See Petitioners’ 
Brief, P. 15, et seq. and P. 21 ct seq.). But neither of these 
questions is in fact present. 

As to the constitutional question the petition in the Tax 
Court suggested such a question (J. A. 15). 

However, at the commencement of the hearings in the 
Tax Court, petitioners, by their counsel, waived and aban¬ 
doned the constitutional question, as shown by the follow¬ 
ing excerpt from the transcript: 

1 Lichter, et al., v. United States, 334 U.S. 742; Aircraft and Diesel 
Equipment corporation v. Hirsch, et al., 331 U.S. 752; Macauley, 
et al., v. Waterman Steamship Corporation, 327 U.S. 540; Armstrong 
v. War Contracts Price Adjustment Board, 90 App. D.C. 152, 194 F. 
2d 875, cert. den. 343 U.S. 967; Psaty & Fuhrman v. Secretary of 
War, 87 App. D.C. 47, 182 F. 2d 985; Ring r Construction Corporation 
v. Secretary of JFar, 85 App. D.C. 386, 178 F. 2d 714. cert. den. 339 
U.S. 943; Blanchard Machine Co. v. Reconstruction Finance Corpo¬ 
ration, Price Adjustment Board, 85 App. D.C. 361, 177 F. 2d 727; 
cert, den., 339 U.S. 912; United States Electrical Motors, Inc. v. 
Jones, et al., 80 App. D.C. 329, 153 F. 2d 134. ; 
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“The Court: They [constitutional issues] seem to 
have been pretty well threshed out. 

“Mr. Cloud: [Petitioners’counsel] We are not press- 

' ing the constitutional questions.” (J. A. 62). 

Thereafter, no further reference to any constitutional 
question was made in petitioners’ briefs in the Tax Court 
and, of course, the question was not mentioned in the Tax 
Court’s opinion. Therefore, the constitutional questions 
mav not ho raised here for the first time. 2 

* Knowles v. Hirsch, 65 F. Supp. 690 (D.C. D.C., 1946) 
Cf. Wade v. Stimpson 65 F. Supp. 277 (D.C. D.C., 1946) 

affirmed 331 U. S. 793. 

As to the so-called “jurisdictional” question, petitioners’ 
argument is that the order of the War Contract Price Ad¬ 
justment Board was “void” and that therefore the Tax 
Court lacked jurisdiction (see Petitioners’ Brief P. 15 et 
seq.). 

This contention is a play upon words. The order of the 
Board determined excessive profits for 1943 of $1,270,000 
which was set forth in two sums, namely, $1,150,000 and 
$120,000 (J.A. 22 et seq., 53). There is no question of the 
authority or jurisdiction of either the Board or the Tax 
Court to determine the amount of $1,150,000 (or the de 
novo amount of $1,100,000) for the year 1943. 

The only contention is that the $120,000 was, as an ac¬ 
counting matter, profit in 1942 instead of 1943. And the 
accounting problem arose because of the uncertainty as to 
whether petitioners would eventually be held to be on a cash 
or accrual basis (J. A. 53; see also J. A. 32 et seq., 35, 42 
et seq.). 

Clearly the disposition of this issue was an accounting 
matter necessary to the determination of the amount of ex¬ 
cessive profits—and thus within the exclusive jurisdiction 
of the Tax Court. 


- In fact, no claim of unconstitutionality is here suggested which 
has not already been considered and rejected. See Lichter, et al. v. 
United States, 334 U.S. 742; Aircraft and Diesel Equipment Corpo¬ 
ration v. Hirsch, 331 U.S. 752; Macauley, et al. v. Waterman Steam¬ 
ship Corporation, 327 U.S. 540, and other cases cited in note 1, supra. 
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The case of National Builders v. Secretary of War } 16 
T. C. 1221 is not in point, even conceding arguendo that the 
holding of the Taj. Court there is correct, 3 since the dis¬ 
ability to renegotiate there went to all of the profit pur¬ 
portedly renegotiated. The case of Maguire Industries v. 
Secretary of War 12 T. C. 75, was, of course, reversed 87 
App. D.C. 434, 185 F. 2d 434 upon the jurisdictional point. 

The make-weight contention that the order of the Board 
was“ambiguous” is patently erroneous. As the Tax Court 
succinctly stated: 

“Passing now to the petitioners’ contention that the 
order is doubtful, ambiguous, uncertain in terms and 
does not clearly advise the petitioners, the Kellers,; of 
the determination made against them: We fail to find 
it so. On the contrary, it seems to us definite and cer¬ 
tain.” (J. A. 51). 

To summarize, there is no question that the Board had 
jurisdiction to determine excessive profits of $1,150,000 and 
that the disposition of the $120,000 item was an account¬ 
ing and factual question involved in the determination of 
the amount of excessive profits. The Tax Court decided 
these accounting and factual issues and determined ex¬ 
cessive profits in the amount of $1,100,000. 

Clearly, at no stage of the proceeding has there been any 
question of the authority or “jurisdiction” of the Board 


3 The Tax Court decision in the National Builders case was not 
appealed, and there appears to be serious doubt as to the correct¬ 
ness of the holding that the Tax Court lacks jurisdiction where it 
concludes that the order below was "void.” 

The correct view would appear to be that the Tax Court has juris¬ 
diction when a unilateral order has been issued and a petition has 
been timely filed in the Tax Court. Specifically, the statute pro¬ 
vides : I 

Upon such filing such Court shall have exclusive jurisdiction, 
by order, to finally determine the amount, if any, of such ex¬ 
cessive profits received or accrued by the contractor or sub¬ 
contractor, and such determination shall not be reviewed or 
redetermined by any court or agency.” (Petitioners’ Brief P. 7). 

Under this statutory language, it would appear that the Tax 
Court is specifically given jurisdiction to determine the amount of 
excessive profits or, of course, if the facts warrant, that there are no 
excessive profits. Cf. the decision of the Tax Court in Souihland 
Steel Co. v. War Contracts Price Adjustment Board, 13 T. C. 652, 
657. 


or the Tax Court to determine the amount of excessive 
profits for the fiscal year 1943. 

Petitioners’ contention that the inclusion of income or 
profits from a different fiscal year renders the determina¬ 
tion “void” flies directly in the face of the statutory grant 
of jurisdiction and the purpose of the Tax Court review. 

Petitioners are granted the right to come to the Tax 
Court in order that the Tax Court may correct any account¬ 
ing errors or other errors involved in the amount of ex- 
cessive profits. Yet, under the petitioners’ definition of 
jurisdiction, any accounting error would make the deter¬ 
mination “void” and deprive the Tax Court of its statutory 
jurisdiction to correct such errors. Obviously, the purpose 
of the statute is to give the Tax Court jurisdiction to correct 
just such errors. 

It is respectfully submitted that petitioners’ contention 
is without merit and that the rule applicable to this situa¬ 
tion is the rule stated by this Court in Psaty & Fuhrman, 
supra, as follows: 

“It is now settled that a question such as the one 
here before us, being neither constitutional nor juris¬ 
dictional, is one which the Tax Court under the statute, 
50 U.S.C.A. Appendix § 1191, has exclusive and final 
jurisdiction to determine. 1 ” (Footnote omitted) 

II 

Assuming But Not Conceding the Court’s Jurisdiction to Review, 
the Order of the Tax Court Is Valid 

Petitioners contend that the order of the Tax Court is 
invalid because the order of the Board was void. This 
argument is fallacious. 

The facts leading up to the issuance of the Board’s order 
for the year 1943 and the facts underlying the statement 
of the amount in two sums were as follows: 

(a) Petitioners had certain income and profits which 
were renegotiable without dispute for the fiscal year 1943 
upon either the cash or accrual basis of accounting (J. A. 
16, 32-35). 

(b) For the years 1942 and 1943 petitioners had sub- 
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mitted the partnership tax returns and also the figures for 
renegotiation on the cash basis and had rejected the sug¬ 
gestions made by the renegotiators that they change to the 
accrual basis (J. A. 32-35, 42-44). j 

(c) Therefore, the renegotiators determined excessive 
profits of $60,000 for 1942 by agreement and in the agree¬ 
ment provided that the agreement should be final, “subject 
to the right of the Undersecretary of War or his duly au¬ 
thorized representative to reopen the renegotiation in his 
discretion at any time hereafter * * * in the event that 
contractor’s Federal tax return for said fiscal year which 
has been filed on the basis of cash accounting, is rejected 
and at the request of Federal tax authorities is changed to 
an accrual accounting basis”. (J. A. 36-37). 

(d) Thereafter, the Bureau of Internal Revenue insisted 

that petitioners change from the cash to the accrual basis 
(J. A. 32-35). . _ | 

(e) The $120,000 item w*as income and therefore rene¬ 
gotiate in 1942 or 1943 depending upon whether the cash 
or accrual basis of accounting was used (J. A. 32-35, 53). 

(f) Subsequent renegotiation proceedings were had for 
the year 1942. However, petitioners did not agree to the 
additional amount of excessive profits and therefore a sepa¬ 
rate unilateral order was issued for each of the years 1942 
and 1943 (J. A. 22 et seq., 38 et seq.). 

(g) At the time the unilateral orders were issued, of 
course, petitioners were free to petition the Tax Court for 
a redetermination for both the years 1942 and 1943 or ei¬ 
ther of them. In fact, the petitioner elected to petition for 
the year 1943 but did not file a petition with respect to the 
year 1942 (J. A. 13 et seq.; 66). 

(h) The unilateral order under delegated authority for 
the year 1943, adopted by the Board, determined excessive 
profits of $1,150,000 (J. A. 20 et seq.) and also provided: 

“As a result of such renegotiation, it is hereby fur¬ 
ther determined that in addition to the amounts re¬ 
ferred to in the preceding paragraph, $120,000 repre¬ 
sents an additional portion of the Contractor’s profits 
derived from contracts with the Departments and sub¬ 
contracts which is excessive within the meaning of the 
Renegotiation Act and which should be eliminated 
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under this order except that no part of such sum of 
$120,000 shall be eliminated hereunder which is or 
shall be repaid by cash, tax credit, or otherwise pur¬ 
suant to the determination dated 10 May 1945 issued 
by me with respect to the fiscal year of the Contractor 
ended 31 December 1942. (In making this computa¬ 
tion, payments by the Contractor to the Treasurer of 
the United States pursuant to the renegotiation agree¬ 
ment dated 31 December 1943 referred to in such de¬ 
termination shall not be considered payments pursuant 
to such determination.)” (J. A. 23). 

Upon this record, petitioners’ contention that there can 
be no renegotiation for the year 1943 appears as a final at¬ 
tempt to avoid renegotiation in whole or in part. 

Thus, it appears that petitioners first insisted on the 
obviously erroneous cash basis of accounting which post¬ 
poned renegotiation of the $120,000 item and then refused 
to agree to further 1942 renegotiation when they were 
required to change from a cash to an accrual basis. 

Thereafter, they filed in the Tax Court only for the year 
1943, thus avoiding the risk that the Tax Court would de¬ 
termine a larger amount of excessive profits for 1942, in 
case further profits were shifted from 1943 to 1942. 

Then, despite the fact that there is no question of the 
renegotiabilitv in 1943 of sales of $3,148,942.15 (see peti¬ 
tion, J. A. 16) from which the Board determined excessive 
profits of $1,150,000, petitioners have attempted to avoid 
renegotiation completely by claiming that the treatment of 
the $120,000 item makes the renegotiation void. 

Judge Disney writing for the Tax Court has examined 
and discussed petitioners’ contentions in great detail and 
rejected them in every particular (J.A. 46 et seq.). It 
would appear to serve no useful purpose to repeat here 
the cogent authorities and reasons set forth by Judge Dis¬ 
ney in support of his sound conclusions. 

However, one point apparent from the record highlights 
the extreme to which petitioners have gone in their efforts 
to avoid renegotiation. That point is that the paragraph 
which petitioners rely upon as making the Board’s order 
void was inserted solely for the protection of the petition¬ 
ers. Specifically, the Board could have protected the gov- 
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ernment fully by simply determining excessive profits for 
1943 of $1,270,000 in one sum and thus avoided any claim 
of “voidness” or “ambiguity”. The point is succinctly 
stated by the Tax Court as follows: 

‘ ‘ Indeed, though on brief the petitioners argue, in 
substance, that they were entrapped and snared, it 
seems to us that the order instead of so doing, Care¬ 
fully protected the petitioners against possibility of 
double elimination of any part of the $120,000 from 
profits. In order to protect 3 against the question of 
cash or accrual basis (depending upon which, i the 
$120,000 might be profit in 1942, or on the other hand 
1943), the Board might merely have made a determina¬ 
tion that the excessive profit for 1943 was $1,270,000 
despite the fact that another order, for 1942, had been 
entered for $120,000, which amount, if in fact peti¬ 
tioners were upon the accrual basis for both years, 
would be duplication. Instead of so doing, the Board 
though making, in our view, a determination of 
$1,270,000, in two items, for 1943, then expressly pro¬ 
vided against duplication of elimination, by the para¬ 
graph complained of. This, in our view, is the oppo¬ 
site of entrapment and the order does not fail clearly 
to advise the petitioners of the determination and is 
not ambiguous, doubtful or uncertain.” (J.A. 53). 

[Footnote to opinion] ; 

3 The necessity for consistency between accounting method 
and treatment bv the Board seems apparent; for if the:tax 
credits allowable by statute were upon one accounting basis, 
and determination of excessive profits on the other, the result 
might be, in one case, that tax credits wiped out the excessive 
profits, or in another case that the tax credit would be unfairly 
small in comparison with the excessive profits determined. 
Moreover, Section 302 of the Renegotiation Regulations, 
headed “Differing accounting methods,” specifically provides, 
not only that ordinarily renegotiation will be upon the same 
basis as used for Federal income tax purposes, but that if one 
year is renegotiated on a method different from that employed 
in the preceding year, adequate provision must be made so that 
“renegotiable business will not escape renegotiation because of 
the change * * *.” The validity of the regulation is not 

attacked by the petitioners. 

Regardless, however, as to whether the Board was sound in 
its reason for drawing the order for 1943 so as to protect against 
change in accounting system, it seems obvious that that was 
the reason and that reference to 1942 was only by way thereof, 
and not renegotiation for 1942. 
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CONCLUSION 

The only issue here presented is neither a constitutional 
nor jurisdictional question and therefore the Court lacks 
jurisdiction to review; and assuming but not conceding jur¬ 
isdiction to review, the opinion of the Tax Court is correct. 

For the reasons set forth above, we respectfully submit 
that this petition to review the Tax Court’s order should be 
dismissed for want of jurisdiction or that, in the event and 
to the extent that jurisdiction is entertained, the Tax 
Court’s order should be affirmed. 

Respectfully submitted, 

Warren E. Burger, 
Assistant Attorney General. 

Harland F. Leathers, 

Attorney, Department of Justice, 

Attorney for Respondent. 
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With no feeling of animosity toward opposing counsel, 
but out of a sense of duty to petitioners as well as to the 
Court, counsel for the petitioners point out that the re¬ 
spondent’s brief adroitly evades the real issues in the case 
and contains a number of statements that are misleading 
and incorrect. 


Page references, unless otherwise noted, arc to respondent’s brief. 
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To begin at the beginning of the government’s brief: 

1. On page (I) thereof the government gives a “Coun¬ 
ter-statement of Questions Presented” that is misleading 
in several important particulars: 

(a) The questions presented by the government omit 
the important fact that neither the War Contracts Price 
Adjustment Board nor the Tax Court had statutory juris¬ 
diction or authority to make an excess profits determina¬ 
tion combining two fiscal years, nor could the Board law¬ 
fully make a determination for 1942. The law limits the 
Board’s jurisdiction to years ending after June 30, 1943. 

(b) The government’s questions embody the old “red 
herring” tactic, intended to confuse the issue, by dragging 
in a spurious question as to whether excessive profits “fell 
into 1942 or 1943 depending upon whether petitioners 
were held to be on the cash or accrual basis of accounting.” 

The fact that this is a baseless excuse for the illegal ex¬ 
cess profits determination for 1943 can be established by 
a glance at the record. It shows, conclusively, that the 
question as to cash or accrual basis of accounting and the 
classification of profits by years had been definitely set¬ 
tled by the Bureau of Internal Revenue on June 28 and 
July 12, 1944 (J.A. 32 and 33),—or more than ten months 
before the Board’s May 10, 1945 determination of exces¬ 
sive profits for 1948 which teas illegal in scope. 

The Bureau by the same ruling, at the same time, allo¬ 
cated and adjusted 1942 and 1943 profits—increasing the 
former by approximately $120,000, and the latter by about 
$105,000. (J.A. 32-35) So there just was no “accounting 
question” when the controverted and void Board order 
was issued, nor when the Tax Court attempted to justify 
the order. 

Furthermore, the record clearly discloses that the gov¬ 
ernment tried to collect the same $120,000 twice —in two 
separate District Court suits, and long refused to elect as 
to the year for which such alleged excess profits were to 
be “eliminated.” (J.A. 55 and 62-66). 
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The government’s brief points out no error of fact or 
law in petitioners’ “Statement of Questions Presented,” 
which would warrant the submission by respondent of sub¬ 
stitute questions. 

The plain fact is that the government could not comfor¬ 
tably or satisfactorily answer the true issues presented by 
petitioners’ questions. 

Therefore the respondent framed questions that through 
omissions of vitally important facts, and introduction of 
an “issue” that simply did not exist, could be “answered” 
with arguments that by no means meet the real facts and 
issues correctly stated in petitioners’ questions. 

However, petitioners welcome the apparent concession 
by the government in the latter part of its Question 1 that 
the Board order for 1943 did include profits for 1942. 

The illegality of such inclusion is manifest from a read¬ 
ing of the Renegotiation Act. 


n. 

The government’s brief is misleading also in its conten¬ 
tion (pp. I and 1, et seq.) that no constitutional issue is 
involved in this case, and that “petitioners waived and 
abandoned the constitutional issue (J.A. 62).” 

The facts as to the issue of constitutionality arc these: 

1. The petitioners were forced by Supreme Court deci¬ 
sions in the Lichfer and other cases to resort first to the 
Tax Court for relief, before testing the validity of rene¬ 
gotiation procedures in District or other federal courts. 


2. The Supreme Court, in decisions cited in petitioners’ 
brief, has expressly reserved decision on renegotiation 
procedures and the finality of Tax Court decisions . .; . in¬ 
volving due process of law. 


3. In their amended petition to the Tax Court (J.A. 13, 
l.c. 15) the petitioners explicitly pleaded: 

“(d) The Act as applied by the respondents to the 
petitioners in this matter is unconstitutional because 




it directs the elimination or collection from contrac¬ 
tors of amounts received in accordance with valid con¬ 
tracts with the Departments and valid subcontracts 
with contractors, and amounts to the taking of peti¬ 
tioners’ property without due process of law, and is 
therefore violative of the Fifth Amendment to the 
Constitution of the United States. 

“(e) The provisions of the Act providing for a uni¬ 
lateral determination of excessive profits by respond¬ 
ent are unconstitutional in that Congress failed to 
specify adequate standards for the guidance of the 
respondent and attempted to transfer that function to 
the respondent, and in that such provisions as inter¬ 
preted, executed and applied by the respondent to the 
petitioners in this matter amounted to the taking of 
petitioners’ property without due process of law, and 
therefore are violative of Article I Section I of, and 
the Fifth Amendment to the Constitution of the United 
States.” 

# * ♦ 

“(g) In arriving at the determination of excessive 
profits from which this appeal is taken, the respondent 
has applied the Renegotiation Act in an unconstitu¬ 
tional manner.” 

In the prayers of the petition to the Tax Court (J.A. 17 
and 18), petitioners asked it to— 

“(b) Determine that the determination of the re¬ 
spondent from which the petitioners appeal is void 
for the reason that the pertinent provisions of the Act, 
as interpreted by the respondent and applied to peti¬ 
tioners, are violative of the Constitution of the United 
States and that the determination of the respondent 
is void because of not having been made in accordance 
with the provisions of the statute; * * * .” 

4. At the Tax Court hearings (J.A. 62) the Court told 
counsel for petitioners: 

“Right there, Mr. Cloud, you understand, I take it, 
that we do not ordinarily listen to argument at the 
time of trial. The arguments arc in brief. * * * I wish 
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you would go this much farther * * * I wish you would 
outline your assignments of error. * * * I notice you 
bring in the question of unconstitutionality. 

“Mr. Cloud: I wonder if I might say, except; as it 
might appear because of failing to comply with the 
provisions of the statute, that the statute has been 
unconstitutionally applied in making these determi¬ 
nations, we won’t press that assignment of error. I 
think those questions have been reasonably well de¬ 
cided. 

“The Court: They seem to have been pretty well 
threshed out. 

“Mr. Cloud: We are not pressing the constitutional 
questions.” 

We believe this colloquy shows that the Tax Court de¬ 
sired to shorten argument, and that counsel for petitioners 
conformed with that desire. 

It would have been time wasted and “love’s labor lost” 
to argue the question of constitutionality in the Tax Court, 
which is an administrative agency not vested with author¬ 
ity to decide such a question: i 

Old Colony Trust Co. v. Com’r. Int. Rev., 49 S. Ct. 499 
(279 U. S. 716); 

Tracy v. C. I. R., 53 F. (2d) 575 (53 S. Ct. S3). 

Congress had given the Tax Court the administrative 
duty of making determinations of amounts of excessive 
profits, in cases of dispute. 

In Social Security Board v. Nierot1:o, 327 U. S. 358, at 
369 (06 Supreme Court, 637, 643) the Supreme Court said: 

“An agency may not finally decide the limits of its 
statutory power. That is a judicial function.” 

5. Undoubtedly through inadvertence, the respondent has 
incorrectly stated in the government’s brief (p. 6): 

“Thereafter, no further reference to any constitu¬ 
tional question was made in petitioners’ briefs in the 
Tax Court * * # i 
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The fact is that petitioners’ “Statement of Facts, Brief 
and Argument for Petitioners” submitted in the Tax Court 
after the hearings contained this statement on page 2: 

“(e) In arriving at the determination from which 
the appeal is taken, the respondent has applied the 
Renegotiation Act in an unconstitutional manner.” 

In other words, the petitioners distinctly raised the ques¬ 
tion of constitutionality in the Tax Court, but did not dis¬ 
cuss or argue it—because to do so in that administrative 
agency or forum of distinctly limited jurisdiction would 
have been futility akin to pouring water through a sieve. 


Not all the erroneous statements in the government’s 
brief can be discussed here without unduly burdening the 
Court. 

But two deserve a little attention: 

(1) The respondent’s attempt, on pages 8-11, to per¬ 
suade this Court that petitioners resisted an attempt to 
properly allocate profits between the years 1942 and 1943; 
and 

(2) The contention of respondent and the Tax Court 
(pp. 10 and 11) that the illegal Board order was “solely 
for the protection of the petitioners.” 

Correspondence included in the record (J.A. 42-45) 
clearly shows that the petitioners discussed with the In¬ 
ternal Revenue Bureau in 1943 a reallocation of profits by 
a change from a cash to an accrual basis of accounting, 
but the Bureau was adverse in the first instance—and sub¬ 
sequently changed its collective mind. (J.A. 32-35) 

The petitioners accepted the change, and the whole ques¬ 
tion of allocation of profits between 1942 and 1943 was 
settled long before the illegal Board order was issued, as 
previously pointed out. 
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This nullifies the supposition of the Tax Court that the 
Board wanted to “protect” the petitioners. 

What the Board tried to do, in an illegal way, was to in¬ 
sure collection of the additional $120,000 for 1942—over 
which it had no jurisdiction. 

In conclusion, we point out to this Court that the gov¬ 
ernment’s brief has raised a mere straw man, in the form 
of alleged “accounting errors,” to defend and justify an 
administrative order that contravened the law in two vital 
ways. 

The facts of record demonstrate how hollow is the re¬ 
spondent’s defense. 


Respectfully submitted, 

Wendell H. Cloud, 

Waltower Building, 

Kansas City, Missouri. 

Oscar H. Brinkman, 1 

1621 Connecticut Ave., NW., 
Washington 9, D. C. 
Attorneys for Petitioners. 

Charles E. Swanson, 

Park Building, 

Council Bluffs, Iowa, 

Of Counsel. 
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PETITION FOR REHEARING BY THE COURT IN BANC 

The petitioners in the above-entitled and numbered 
cause respectfully suggest and request that the Court grant 
a rehearing, under the provisions of Rule 26 of the general 
rules of this Court, such rehearing to be before the Court 
in banc as authorized by law (Section 46(c), Title 28 
U.S.C.A.). 

GROUNDS OF PETITION 

The grounds for this petition are as follows: 

1. The decision, of the Court on October 1,1953 is invalid 
because the division of the Court which rendered it lacked 
legal authority and jurisdiction, and there is involved 
herein a question as to the power of the Court. 

2. The decision is contrary to the facts in the case. 

3. The decision is contrary to the law as construed by 
this Court, the Supreme Court of the United States, and 
the Tax Court. 
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4. The case involves a question of extraordinary public 
importance, viz., the Constitutionality of the procedural 
provisions of the Renegotiation Act of 1942, as amended, 
on which the Supreme Court has not expressly ruled, but 
has reserved decision. 


SUMMARY 

Before supporting by brief argument the foregoing 
grounds for requesting a rehearing of the case by the Court 
in banc, petitioners set out below—for the convenience of 
the Court in considering the questions raised—the decision 
in this cause (omitting only the formal heading and the 
names of counsel): 

“Petition for Review of Decision of the Tax Court 
of the United States. 

“Decided October 1, 1953. 

“Before Edgerton, Clark and Proctor, Circuit 
Judges. 

“Per Curiam : The petition to review the Tax Court’s 
redetermination of petitioners’ excessive profits is dis¬ 
missed. Psaty <& Fuhrman, Inc. v. Stimson, 87 U.S. 
App. D.C. 47, 182 F. 2d 985, and cases cited. 

Dismissed. 

“Circuit Judge Proctor concurred in this opinion 
but died before it was filed.” 

In a footnote there is set out, also for the convenience of 
the Court in passing on this petition, all but the formal 
heading of the Psaty case, decided May 22, 1950, per 
curiam, by Judges Prettyman, Bazelon and Fahy. a 

a (Psaty decision): 

“Petitioner, on March 16, 1942, entered into a contract with the govern¬ 
ment for the construction of a hospital. The Secretary of War renegotiated 
the contract on a completed contract basis and, on February 7, 1944, made 
a unilateral determination that the petitioner had excessive profits of $700,000. 
Petitioner applied to the Tax Court for a determination that the renegotia¬ 
tion of its contract must be upon a fiscal (which in this case was a calendar) 
year basis. The Tax Court supported the Secretary. 

“It is now settled that a question such as the one here before us, being 
neither constitutional nor jurisdictional, is one which the Tax Court under 
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As a preliminary to argument, petitioners summarize for 
the convenience of the Court: 

1. This case was orally argued before a division of the 
Court on April 21, 1953, and decided October 1, 1953, two 
weeks after a member of that division (Judge Proctor) 
died. 

2. The decision was based on a prior decision in the 
Psaty case, supra. 

3. Petitioners in the present case have no quarrel with 
the decision in the Psaty case ... hut it simply has no appli¬ 
cation whatever to the present case, in facts, in law, or in 
principle. It is in no way, shape, manner, or form decisive 
of any issue involved in the present case. 

As a matter of fact, the rule of law applied by this Court 
in the Psaty case actually establishes the jurisdiction of 
this Court to review an order of the Tax Court in the 
present case, rather than disestablishes it as implied in the 
decision. 

4. The present case is wholly unlike the Psaty case, be¬ 
cause, contrary to that case, the petitioners herein: 

(a) Contest the statutory jurisdiction and legality of 
action of the government Board which made the initial 
determination of alleged excess profits; 

(b) Contest the jurisdiction of the Tax Court; and 

(c) Contest the constitutionality of procedures of 

the Renegotiation Act not involved in the Psaty, 
Lichter, or other cases. I 


the statute, 50 U.S.C.A. Appendix Sec. 1191, has exclusive and final juris¬ 
diction to determine. (1) The petition must therefore be Dismissed. 

“(1) IAchter v. U.S. (1948), 334 TJ.S. 742; Aircraft Diesel Equipment 
Corp. v. Hirsch (1947), 331 U.S. 752; Macavley v. Waterman S.S. Corp. 
(1946), 327 U.S. 540; King Construction Corp. v. Secretary of War (1949), 
85 U.S. App. D.C., cert, denied (1950), 339 U.S. 943; Eastern Machinery Co. 
v. Undersecretary of War (1950), 86 U.S. App. D.C. 331; Blanchard Mach. 
Co. v. Reconstruction Finance Corp. (1949) 85 U.S. App. D.C. 361, cert, denied 
(1950), 339 U.S. 912; U.S. Elec. Motors v. Jones (1946), 80 U.S. App. D.C. 
329. ’ * 
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5. The decision does not discuss or validly dispose of a 
single issue raised in the present case. 

ARGUMENT 

1. The decision of the Court on October 1, 1353 is invalid 
because the division of the Court which rendered it lacked 
legal authority and jurisdiction, and there is involved herein 
a question as to the power of the Court. 

The Court, of course, will take judicial notice of the fact 
that Judge Proctor, a member of the 3-Judge division to 
which the case was assigned, died on September 17, 1953, 
two weeks before the case was decided on October 1, 1953. 

In the absence of the assignment of another Judge to the 
division, there was not in existence on October 1, 1953, a 
legally constituted panel for the decision of cases previously 
argued and submitted. 

What amounts to a postscript to the opinion—that Judge 
Proctor concurred in it but died before it was filed—does 
not give validity to it. 

In re Forstner Chain Cory., 177 F. (2) 572, 576, 577; 

The Del-Mar-Va., 56 F. Sup. 743; 

U. S. v. Rayburn, 91 F. (2) 162, 164; 

McAllen v. Souza, 74 P. (2) 853, 856; 

Hawley v. Priest, 19 P. (2) 400, 401; 

State v. Kay , 4 P. (2) 498, 500; 

33 C. J. 947, para. 53. 

The law" is explicit as to w-hat constitutes a division, Sec. 
46(b) of 28 U.S.C.A. providing as follows: 

“In each circuit the Court may authorize the hearing 
and determination of cases and controversies by sep¬ 
arate divisions, each consisting of three Judges.” 

It is true that subsection (d) of the same section pro¬ 
vides that: “A majority of the number of judges author¬ 
ized to constitute a Court or division thereof, as provided 
in paragraph (c), shall constitute a quorum.” 
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But a fair and reasonable construction of the language 
used supports the view that the quorum provision of (d) 
was intended to apply in cases of temporary absence of one 
of the judges of a division or several judges of a Court in 
banc. It seems clear that a division, in the light of sub¬ 
section (b), cannot consist of only two judges, the third 
original member having died two weeks before a case was 
officially decided. 

It is respectfully submitted that a litigant is entitled to 
the benefit of the possible consideration of a case by a 
3-Judge division up to the day it is actually decided. The 
unit of the Court division is destroyed by death. The lack 
of a third living Judge impairs at least one of the possibili¬ 
ties of reconsideration within the division before the deci¬ 
sion is actually rendered. 

The circumstances of this case at least suggest that some 
judicial doubts existed about the decision, in view of the 
fact that the case was argued more than jive months be¬ 
fore it was decided—and only decided after one of the 
Judges had passed away. I 

Up to the very moment a decision is actually rendered, 
of course, a Judge who is in some doubt has the opportunity 
to reconsider and to persuade any one or more of the other 
members of a division. 

While the cases are not wholly analogous, it is interest¬ 
ing to note that in James v. Clements, 217 F. 51 (133 C.C.A. 
170), it was held that on the death of one of the Judges of 
the Circuit Court of Appeals, after a cause had been argued 
and submitted, where the remaining Judges were not fully 
agreed on the case, a rehearing was granted so that the case 
could he submitted before a full bench. 

In any event, it is at least doubtful that the two surviving 
Judges have authority to rehear the case. 

The possible assignment of another Judge to the division 
previously existing would bring to it a member of the Court 
who had not heard the original argument. 
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Petitioners believe that these and other considerations 
stated hereafter fully justify the request for a rehearing 
in banc. 

The authority for such rehearing resides in the Court, 
both under the statutory provision of paragraph (c) of 
Section 46, Title 2S U.S.C.A., and decisions of the Supreme 
Court of the United States: 

Textile Mills Securities Corp. v. Commissioner of 
Internal Revenue, 314 U.S. 326 (1941). 

Western Pac. RR v. Western Pac. Ry., 345 U.S. 247 
(1953). 

2. The decision is contrary to the facts in the case. 

The decision gives no reason for the dismissal of this 
cause, involving more than one million dollars, other than 
to refer to the Psaty case. 

The decision in that case (pp. 2-3) was based upon a find¬ 
ing that the question there involved was “neither constitu¬ 
tional nor jurisdictional’’ and was one, therefore, over 
which the Tax Court had exclusive and final jurisdiction. 

In effect, therefore, the decision in the present case is 
based upon an implied “finding of fact” that it involves 
neither questions of constitutionality nor the jurisdiction 
of the Tax Court. 

Nothing could be further from a fact. 

The present case from its inception in the Tax Court of 
the United States through its pleadings, briefs, and argu¬ 
ment in that Court and in this Court was based upon cir¬ 
cumstances and facts tending to prove: 

1. The initial determination of excessive profits, by a 
government Board, was illegal and void because it ignored 
and violated specific provisions of the Renegotiation Act, 
as amended. 

2. The Tax Court lacked jurisdiction and any right to 
proceed with a redetermination on the basis of an illegal 
and void order by the Board. 
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3. The Tax Court admittedly lacked jurisdiction and right 
to modify, implement, revise, amend, or delete portions of 
the Board’s order, such order being illegal and void for 
want of jurisdiction and authority of the Board. 

4. The Renegotiation procedures deprived and denied 
the petitioners of their rights under the Constitution of the 
United States, and the Fifth Amendment thereto relating 
to due process of law. (See Statement of Points, Petition¬ 
er’s Brief, p. 8-9). 

In other words, the present case involves exactly the 
questions of jurisdiction of the Tax Court and of consti¬ 
tutionality that this Court repeatedly has ruled it can pass 
upon—and which were absent in the Psaty case. 

The facts and circumstances in the present case are en¬ 
tirely different, and of different significance, than those ex¬ 
isting in the Psaty case. 

The facts in the Psaty case are not fully set out in this 
Court’s opinion therein. But reference to the petitioner’s 
and respondent’s briefs in the Psaty case show con¬ 
clusively : i 

1. In th-at case no question was raised as to the jurisdic¬ 
tion of the Tax Court. 

2. The petitioner in the Psaty case made no contention 
that the original determination of the Secretary of War, 
which was taken to Tax Court, was void or illegal. (See 
11 T.C. 640, 643) Such contention is made in the present 
case. 

3. The petitioner in the Psaty case stipulated that the 
question of constitutionality of the Renegotiation Act would 
be left to determination by decisions in certain other cases 
then pending in or on the way to the Supreme Court. (P., 
V. and X. of Psaty Appendix to brief.) 

It was explicitly stated in the petitioner’s brief in the 
Psaty case (p. 3): “We accordingly submit no argument 
on the Constitutional question as to whether the Renegotia- 
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tion Act could be retroactively applied ...” This question 
is not involved in the present case. 

The sum and substance of the Psaty case is that peti¬ 
tioner wanted the Tax Court to apply to a redetermina¬ 
tion of the firm’s excess profits a statute enacted after the 
date of the initial determination by the Secretary of War. 
Nothing of the kind is involved in the present case. 

We repeat: In the Psaty case no question of the juris¬ 
diction of the Tax Court was raised. Therefore, this Court 
rejected the appeal. 

Such question (of Tax Court jurisdiction) is raised in 
the present case, contrary to the implication of the decision. 

The division fell deeply and wholly into error by finding, 
in effect, that there are no jurisdictional or Constitutional 
questions involved in the pending case. 

Neither the Psaty case nor those cited therein involved 
either facts or questions of law similar to those involved 
in the present case. Therefore, such cases cannot be used 
as guiding or binding precedents in this case. 

This case is unique in the problems it presents to the 
Court for decision . 

3. The decision is contrary to the law as construed by this 
Court, the Supreme Court of the United Stales, 
and the Tax Court. 

This Court has been sustained by the Supreme Court 
in its several decisions that it has authority to review de¬ 
cisions of the Tax Court in renegotiation cases, and par¬ 
ticularly where questions of jurisdiction of the Tax Court 
and of constitutionality are involved. 

But the effect of the decision rendered herein is to deny 
review in a case plainly involving both questions. 

This Court’s authority to review such questions as pre¬ 
sented in the pending case was plainly and firmly set forth 
in U.S. Elec. Motors v. Jones, 80 U.S. App. D.C. 329 (1946), 
in which it was stated (l.c. 331, 332): 

“We think, therefore, that the statute places ex¬ 
clusive and unreviewable jurisdiction in the Tax Court 
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to determine the amount of excessive profits, including 
questions of both law and fact in such determinations, 
but that a ruling upon the jurisdiction of the Tax Court 
is untouched by that provision, and therefore remains 
reviewable by this Court. It would, we think, require 
clear language to indicate that Congress intended that 
any tribunal should have unreviewable authority to 
determine its own jurisdiction.” 

The jurisdiction of this Court to review Tax Court deci¬ 
sions in renegotiation cases was further established by the 
decision in Blanchard Mach. Co. v. R.F.C. (1949), 85 U.S. 
App. D.C., 361 (l.c. 362), certiorari denied 339 U.S. 912. 

But the decision in the present case negates those deci¬ 
sions by failing to acknowledge as a fact that which clearly 
appears from the record herein: (1) That questions as to 
the jurisdiction of the Tax Court are raised; and (2) the 
Constitutionality of the procedural provisions of the Re¬ 
negotiation Act are challenged. 

The Tax Court, itself, in another case, National Builders 
v. Secretary of War, 16 T.C. 1221, l.c. 1227, has held that 
it lacks jurisdiction in the absence of a valid prior deter¬ 
mination of excess profits by a government agency. 

Such is the situation existing in the present case. 

Yet petitioners herein have been denied equal treatment 
under the law, and have been deprived of their property un¬ 
lawfully and without due process of law. 

Petitioners suggest to the Court that the decision herein 
does not deal either correctly or adequately with the issues 
involved. It can lead to confusion and the denial of jus¬ 
tice to other citizens as well as to the present litigants. 
Such a decision is not a guide to the public, the Courts, or 
administrative agencies. j 

Petitioners call attention to the words of Justice Frank- 
furter in his concurring opinion in the Western Pacific 
case (supra): 

1 

“Presumably, however, an opinion states the issues 
and gives the grounds for its conclusions, and thereby 
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sufficiently alerts the minds of experienced Judges to 
what is at stake.” 

In 14 American Jurisprudence, p. 348, Sec. 132, this state¬ 
ment appears that is applicable to the present case: 

“. . . It has been held that where a question is im¬ 
portant and the amount involved is large, the Judges 
of the Court of first instance should give the reason 
on which they rest their decision.” (Cases cited in foot¬ 
note 19). 

(The Tax Court is an administrative body, and not a 
United States Court). 

The principle embodied in the above quotation was up¬ 
held by the Supreme Court of the United States in many 
cases, including B. <£ 0. R.R. v. U.S., 279 U.S. 781, (l.c. 787), 
Ark. Comn. v. Chicago etc. R.R., 274 U.S. 597, 603, and many 
others. 

See also Cincin. R.R. v. McKeen, 149 U.S. 259, 260. 

4. The case involves a question of extraordinary public 
importance, viz., the Constitutionality of the procedural pro¬ 
visions of the Renegotiation Act of 1942. as amended, on which 
the Supreme Court has not expressly ruled, but has reserved 
decision. 

Both in the Tax Court and in this Court petitioners un¬ 
equivocally raised questions as to the constitutionality of 
the procedures involved in the case, in all its ramifications, 
(see petitioners’ brief p. 9, 21-24). 

Petitioners are aware that there is a general belief that 
the constitutionality of the Renegotiation Act of 1942, as 
amended, was fully sustained as to all provisions thereof 
by the decision of the Supreme Court of the United States 
in Lichter v. U.S., 334 U.S. 742. 

But both in that case (l.c. 753, 754, 791) and in Aircraft 
& Diesel Corp. v. Hirsch, 331 U.S. 752, l.c. 771, the Court, in 
effect, reserved decision upon the “finality” and constitu¬ 
tionality of the procedural and administrative provisions 
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of the Renegotiation Act, and pointed out that they were 
“capable of gross abuse.’’ 

The Supreme Court prescribed resort to the Tax Court 
as a prerequisite to other Court review. 

Petitioners call special attention to these words of the 
Supreme Court in the Lichter case: (l.c. 754) 

“In procedure which affects property rights as di¬ 
rectly and substantially as that authorized by the Re¬ 
negotiation Act the governmental action authorized, 
although rested on valid constitutional grounds, is capa¬ 
ble of gross abuse. 

“The very finality of the administrative determina¬ 
tion here upheld emphasizes the seriousness of the in¬ 
justices which can result from the abuse of the large 
powers vested in the administrative officials. * * * 

“We reemphasize that, under these conditions, there 
is great need both for adequate channels of procedural 
due process and for careful conformity to thorse 
channels. ’ ’ 

And later in the same opinion the Supreme Court said 
(l.c. 791): 

“No petitions were filed with the Tax Court in any 
of the cases before us, and the time for doing so has 
expired. Accordingly, here, as in Aircraft and Diesel 
Corporations. Uirsch, 331 U.S. 752, 771, we do not have 
before us, and we do not express an opinion upon, the 
finality which would have attached to a redetermination 
by the Tax Court if such a redetermination had been 
sought and made. 

“Failure of the respective petitioners to exhaust 
that procedure has left them with no right to press 
here issues such as those as to coverage and the amount 
of profits which might have been presented there.’’ 

And the Supreme Court said in the Aircraft <£ Diesel 
case (l.c. 771): 

“We do not express any opinion, indeed we explicitly 
reserve decision, upon the question of the finality of 
Tax Court decisions in these matters.” 
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So far as petitioners are aware, there has not been sub¬ 
mitted to the Supreme Court and decided by that Court the 
questions of unconstitutional procedure and administration 
raised in the case now before this Court. 

The present case is of far-reaching and extraordinary 
importance, involving, as it does, the question of whether 
citizens can be deprived of their property without due proc¬ 
ess of law by unlawful and void orders of government 
agencies, acting in violation of law. 


For all of the reasons stated herein petitioners believe 
that this Court, always anxious to protect its ovm proced¬ 
ures against abuse, and to correct errors that might result 
in injustices, should grant a rehearing herein by the Court 
in banc. 

PRAYERS 

Now% therefore, petitioners pray the Court to grant a 
rehearing by the Court in banc, to vacate the decision com¬ 
plained of, and to stay the mandate herein. 

Respectfully submitted, 

Oscar H. Brinkman, Attorney 
for petitioners Theodore W. 
Keller and Dorothy L. Keller. 

1621 Connecticut Avenue, N.W. 

Washington 9, D. C. 

Certificate of Counsel 

The undersigned, counsel for petitioners herein, certi¬ 
fies that the foregoing petition for rehearing is presented 
in good faith and not for delay. 


Oscar H. Brinkman. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,031 

Theodore W. Keller and Dorothy L. Keller, Co-partners 

TRADING UNDER THE NAME OF HOWARD MANUFACTURING 

Company, petitioners on Review 

v. 

United States of America, respondent on Review 

i 

- ———— | 

suggestions in opposition to petition for 

REHEARING BY THE COURT IN BANC 

Comes now Respondent on Review and suggests that the 
“Petition for Rehearing by the Court in Banc” filed by Peti¬ 
tioners herein should not be granted for the reasons set forth 
in the Memorandum attached hereto and made a part hereof. 

Harland F. Leathers, j 
Counsel for Respondent on Review. 

Memorandum 

IN SUPPORT OF RESPONDENT’S SUGGESTIONS THAT PETITION FOR 
REHEARING BY THE COURT IN BANC SHOULD NOT BE GRANTED 

PRELIMINARY STATEMENT 

This case is before the Court on a petition to review’ a de¬ 
cision of the Tax Court issued pursuant to jurisdiction granted 
by The Renegotiation Act. 1 

Briefs, including a Reply Brief by Petitioners, were duly 
filed and the case was argued on April 21, 1953 before Circuit 
Judges Edgerton, Clark and Proctor. 

1 50 U. S. C. App. Sec. 1191, Sec. 403 (e). 
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Respondent urged, both in Brief and on oral argument, that 
the Court lacked jurisdiction over the matters set forth in the 
Petition since they involved neither jurisdictional nor consti¬ 
tutional questions and hence were within the exclusive jurisdic¬ 
tion of the Tax Court. The Court agreed with this contention 
and on October 1, 1953 issued its opinion which, omitting the 
caption and the names of counsel, reads as follows: • 

PETITION FOR REVIEW OF DECISION OF THE TAX COURT OF 

THE UNITED STATES 


Decided October 1, 1953 

***** 

Before Edgerton, Clark and Proctor, Circuit Judges. 

PER CURIAM: The petition to review the Tax 
Court’s redetermination of petitioners’ excessive profits 
is dismissed. Psaty & Fuhrrnan, Inc. v. Stimson, 87 U. 
S. App. D. C. 47,182 F. 2d 985. and cases cited. 

Dismissed. 

Circuit Judge Proctor concurred in this opinion but 
died before it was filed. 

Thereafter a judgment was entered in accordance with the 
opinion and bearing the same notation indicating the concur¬ 
rence of Circuit Judge Proctor. 

Circuit Judge Proctor died on September 17, 1953. 

Pursuant to the practice of the Court, the original of the 
Per Curiam Opinion does not bear the name or initials of any 
judge. The original of the judgment bears the initials of pre¬ 
siding Judge Edgerton. 


ARGUMENT 

A substantial portion of the Petitioners’ argument in sup¬ 
port of Petition for Rehearing is devoted to a reargument of 
the question of whether or not the court correctly dismissed 
the appeal. Petitioners advance no argument which was not 
fully briefed and considered at the argument on April 21, 1953, 
and rejected by the court’s opinion issued on October 1, 1953. 
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Accordingly, if the opinion and judgment issued by the court 
are valid there appears no reason to reargue the matters al¬ 
ready decided by the court. 

However, petitioners base their Petition for Rehearing pri¬ 
marily upon the ground that since Judge Proctor died before 
the issuance of the opinion and judgment that there was not 
in existence on October 1, 1953, a legally constituted division. 
Hence petitioners urge that the opinion and judgment are 
invalid. I 

Petitioners’ position is without merit. 

The statutes involved are 28 U. S. C. A. Secs. 46 (b) and (d). 
These sections read: 

(b) In each circuit the court may authorize the hear¬ 
ing and determination of cases and controversies by 
separate divisions, each consisting of three judges. Such 
divisions shall sit at the times and places and hear the 

cases and controversies assigned as the court directs. 

***** 

(d) A majority of the number of judges authorized 
to constitute a court or division thereof, as provided in 
paragraph (c), shall constitute a quorum. 

i # 

In the instant cases the death of Circuit Judge Proctor m 
no way prejudiced petitioners’ position since it is clear that the 
briefs and oral argument were submitted to a properly consti¬ 
tuted division and, as the court noted, Circuit Judge Proctor 
concurred in the opinion. The filing of the opinion is, of cburse, 
a ministerial matter which does not involve the merits of the 
issues before the court. Accordingly, there appears to be no 
ground to doubt the validity of the opinion and judgment in 
the instant case. 

The only case cited by petitioners which appears to bear upon 
this point is James v. Clements et al, 217 Fed. 51 (C. C. A. 5th) 
in which the case had been argued and submitted to a three- 
judge circuit court and a decision rendered by a divided vote. 
A petition for rehearing had been filed and the court had 
decided that the prior decision was erroneous and that the 
opposite result should be announced without further briefs or 
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argument. But before an order to that effect could be pro¬ 
mulgated one of the judges died. Since the other two judges 
were divided in their views the case was restored for argument 
before a full bench of three judges. 

Obviously, in the James case the situation was quite different 
from that in the instant case in that the judges were not 
unanimous in their disposition of the matter and the deceased 
judge cast the deciding vote. 

However, a number of cases indicate that where, as here, the 
two remaining judges constitute a quorum and particularly 
where the judges are unanimous in their views, a valid opinion 
and judgment may be issued after the death of one of the 
judges. See: 

Ayrshire Collieries Corp., et al. v. U. S., 331 U. S. 132, 138; 

Potter Title Co. v. Ohio Barge Line, Inc., 1S4 Fed. 2d 432, 
cert. den. 340 U. S. 955; 

State of Ohio v. U. S., 6 Fed. Supp. 386, affirmed 292 U. S. 
498. 

In the Ayrshire case the Supreme Court held that under the 
particular requirements of the specially constituted three judge 
court required by the Urgent Deficiencies Act, it was necessary 
that all three judges who heard the case should participate in 
its determination. In discussing this matter the Supreme 
Court was careful to distinguish the present situation, saying: 

It is significant that this Act makes no provision for 
a quorum of less than three judges. Two judges of a 
three-judge circuit court of appeals, on the other hand, 
ordinarily constitute a statutory quorum for the hearing 
and determination of cases. 4 2S U. S. C. § 212. The ab¬ 
sence of such a quorum provision as to three-judge dis¬ 
trict courts is a strong corroborating indication that par¬ 
ticipation by all three judges is necessary to render a 
valid decision. [Footnote omitted.] (331 U. S. 132.13S) 

The procedure followed in the Potter case, supra, in which 
the Supreme Court denied certiorari, furnished much more 
substantial ground for objection than does the instant case. 
In that case the situation is stated by the court as follows: 
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Five judges sat in the court in banc at the reargument 
of this case. Three of them, Judges Maris, O’Connell 
and Kalodner, were of the view that the district court 
erred in not entering judgment for the defendant and 
they voted in conference to reverse the judgment which 
the district court entered for the plaintiff. Their views 
are set out in the opinion which Judge O’Connell had 
prepared before his death and which the court now or¬ 
ders to be filed. Chief Judge Biggs and Judge McLaugh¬ 
lin were of the view that the judgment which the district 
court entered for the plaintiff was right and they voted 
in conference to affirm it. Their views are set out in 
the dissenting opinion which Chief Judge Biggs is filing 
today and they adhere to these views. Nonetheless, 
since a majority of the judges who heard and considered 
this case voted in conference to reverse, all four surviv¬ 
ing judges now join in directing the entry of a judgment 
by this court reversing the judgment of the district court 
and remanding the cause with directions to enter a 
judgment in favor of the defendant. (184 Fed. ; 2d 
432, 433.) 

It must be noted that in the Potter case the deceased judge 
cast the deciding vote upon which the action below was re¬ 
versed. This is especially significant in view of the rule that 
where an appellate court divides evenly the action below stands. 

The case of Ohio v. U. S., supra, which was affirmed by the 
Supreme Court, is perhaps closest to the instant situation. In 
that case the court appended the following note to the opinion: 

Note.— The above per curiam opinion was prepared 
by Judge Smith Hickenlooper a short time prior to his 
death, pursuant to an arrangement had at a conference 
of the three-judge court at Cincinnati on December 2. 
1933. 

Judge Hickenlooper’s death ensued, and the opinion 
was found among his files of the cases involved. It is 
now published as the opinion of the court, the Honorable 
ROBERT R. NEVIN and the undersigned having en¬ 
tered our concurrence on a copy thereof, filed in the 
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United States District Court (chambers), Columbus, 
Ohio. 

Benson W. Hough, 

United States District Judge, 

Southern District of Ohio. 

(6 Fed. Supp. 386, 390.) 

In the Ohio case as in the instant case the court appears to 
have been unanimous in its view and a notation to that effect 
was made in connection with the opinion. Under such cir¬ 
cumstances it appears that the parties received the full benefit 
of consideration by all three judges and there is no reason to 
doubt the validity of the opinion and judgment. 

In the instant case, it is respectfully submitted that the 
petition for rehearing is without substantial basis and should 
not be granted. 

Respectfully submitted. 

Harland F. Leathers, 
Counsel for Respondent on Review. 
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